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IN THE 
Supreme Court ·of Appeals· of Virginia 
· .AT RICHMOND. 
Record No. 3584 
ROSE BATTJiJN, Plaintiff in Error, 
versus 
,· 
.... 
.COMMONW.EALTII 0}, VIRGINIA, Defendant in. Error . 
. PETI'rION FOR A W"RIT OF ERROR AND 8UPER8E-
DEAS TO A E,INAL ORDER OF THE CIRCUIT COURT 
014, THE CITY OF CLH,TON FORGE, VIRGINIA, SEN:-
T:BJNUING HER TO CONFINEMENT· IN THE STATE 
PENITENTIARY FOR A TERM OF FIVE YEARS FOR 
VOLUNTARY MANSLAUGHTER .. 
. To the ,Ju.sf ices of the l:foprenie Court of Appeal,s of Virgini~ :· 
Rose Batten, Plaintiff iu Error, 
v. 
Commonwealth of Virginia, Dcf~ndant in Error. 
Your petitioner, Rose Batten, respectfully represents that 
on June 1l and 12, 1948, she was tried in the Circuit Com~ 
of the City of Clifton Forge, Virginia, upon an indictment 
charging her with the mui.:ilc-r af--&:fte"'l\farion Piercy Anderson, , 
and that on June 12, W48, the jury returned a verdict con-
victing her of voluntary manslaughter and fixing her punish• . 
nu.mt at confinement in the ~enitentiary for a term~e 
·years (Record, p. 241). That on said June 12th, 1948, your 
-~-
\ 
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petitioner moved the said court to set aside the verdict as 
being contrary to the law, contrary to the evidence and con-
trary to the law and the evidence (Record, p. 241), which 
motion the court continued until June 17, 1948 (Record, p. 
241), and on that day continued said motion until the · next 
term of said court (Record, p. 241) .. That on November 24, 
1948, the said court overruled defendant's said motion and 
entered final judgment ag·ainst your 'petitioner, sentencing 
her to five years in the State Penitentiary (Record, p. 243), to 
which ruling of the court your petitioner duly excepted 
(Record, p. 243). 
A transcript of the record and of the final judgment there-
in is herewith filed and prayed to be. read as a part of this pe-
tition and there is filed a subject-index and table of *cita-
. 2* · tions with cases alphabetically arranged, as provided by 
Rule 14 of the Com:t. The references in this petition are 
to the typewritten pag·es of t~e record. 
ASSIGNMENT OF ERRORS. 
First: Your petitioner assigns as error the action of the 
trial court in permitting Ann Gabbert (sister of the deceased) 
to testify as to statements· made to her by the deceased 011 
the night of November 9, 1948 (Sunday night) upon the theory 
~hat such statements were "dying declarations". (Details 
of this error ~llegc<l by petitioner, with references to tho 
Record, will be set out in her '' Assignment of Error No. 1' '.) 
Second:_ Your petitioner assigns as error the action of the 
trial court in permitting Ann Gabbert to testify as to state-
ments made to her by deceased on the following· Thursday 
night upon the theory that such statements were '' dying dec-
larations" .. (Details of this error alleged by petitioner, with 
references to the Record, will be set out in her '' Assignment 
of Error No. 2''.) 
Third: Your petitioner assigns as error the action of the 
trial court in permitting Wanda Anderson (sistrer of de-
ceased) to testify as to statements made to her by deceased 
· on Monday ( the deceased received his mortal wounds on Sun-
day night about 8 o'clock P. l\L) on the theory that such state-
ments were "dying declarations". (The details of this error 
alleged by petitioner, with references to the Record, will be 
· set out in her" Assignment of Error No. 3".) 
3* • Fourth: Your petitioner assigns as error the action 
. of the trial court in permitting Ann Gabbert and Wanda 
Anderson (sisters of deceased) to testify as to statements 
made to them by the deceas~d on Thursday, upon the theory 
I 
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1:hat such statements were '' dying declarations''. (Details .of. 
this error alleged by petitioner, with references to the Record., 
will be set out in her "Assignment of Error .No. 4".) 
Fifth: Your petitioner .assigns as error the action of tho 
trial court in excluding from the jury the testimony of her 
husband, Randolph G. Batten (which testimony is :vouched........-
iu the Record) on the theory that such testimony ,~~s--·'jmrely, 
hearsay and self-declaratory". (Details o~ this error alleged 
by petitioner, with references to the Record, will be set out iu 
her'' Assignment of Error No. 5".) 
Sixth: Your petitioner assigns as error the action of the. 
trial court in giving Instruction No. 5 asked for by the Com-
monwealth. (Details of this error alleged by petitioner, with 
references to the Record, will be set out in her '' Assignment 
of Error No. 6".) 
8 eventli: Y otu- petitioner assigns as error the action of the. 
trial court in giving Instru_ction No. 7, asked for by the Com· 
rnonwealth. (Details of this error alleged by the petitioner,. 
with references to the Record, will be set out in he,r '' Assign~ 
ment of Error No. 7".) . 
Eighth: Your petitioner assigns as error the action of the. 
trial court in refusing to set aside the verdict in this case 
as contrary to the law, contrary to the evidence, and contrary· 
to the law and the evidence. (Deta~ls of this error alleged 
by the petitioner will be set out in her·'' Assignment of Error 
No. 8".) 
4* ~QUESTIONS INVOLVED IN THIS APPEAL .. 
(a) Admissibility of statements made by deceased, over the 
objections of petitioner, on the theory that such statements 
were admissible as ''dying declarations". . 
(b) The giving of certain instructions for the Common-
wealth, objected to by the petitioner. 
( c) The refusal of the trial court to set aside the verdict 
m; contrary to the law, contrary to the evidence, and contrary 
to the law and the evidence, when moved so to do by petitioner. 
( d) Ruliug out the testimony of Randolph G. Batten. 
STATEMENT OF FACT& 
On Sunday night, November 9, 1948, an automobile stopped 
in front qf the C. & 0. Hospital in the City of Clifton Forge, 
Virginia. A man got out of the car and entered the hos-
pital. This man was :L\,farion Piercy Anderson. He ,., col-
lapsed in tho hall" (Record, p. 38). 4 "lady, very distressed, 
\-
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crying and hysterical'', remained in the car (Record, p. 38}. 
"\Ve do not know exactly what time of the night this was .. But 
Chief of Police R. F. Craft says he got "a call" to come to 
the hospital to investigate '' a shooting" ( Record, p. 50). He 
went "pretty fast" to the hospital-''about 9 blocks"-in his 
car (Record, p. 50). He got the call at 8:25 P. M. (Recorcl, 
p. 58). Anderson had two bullet wounds-'' one was in the-
chest wall'' and the other '' at the margin between his chest 
wall and his abdominal cavity" (Record, p. 38). So it must 
have been about 8 P. M .. when Anderson received the wounch; 
which caused his· death on the fallowing Saturday morning. 
The lady;>~t10Ih Dr. ~ J. M. Emmett testified was "verr 
5• distressed/erying and hysterical" in the car (Record~ P-
(38) was' Your petitioner,J~pse Batten. Chief of Police-
Craft was naturally interested to lmow who, if anyone, hat.l 
shot Anderson, so he went right on up to Anderson?s hospital 
room and asked him who shot him (Record, p. 51). Anderson 
replied: "I haven't been shot". On page 53 of the Record 
we have this further answer of Policeman Craft: ''He said, 'I 
haven't been shot'. He left me under the thought that no 
one had shot him." Craft made a second trip to the hospital 
that night, after he had questioned your petitioner "down 
here ·at the office" (R., ·p. 51)-i. e., downtown about eight 
blocks from the hospital. Subsequently he made several trips 
to see Anderson at the hospital (Record, p. 56) and Anderson 
''never did'' tell him that anyone shot hirµ. Would "never 
tell him anything about it" (Record, p. 56) "except what 
you've said?" (Record, top of p. 57), i.e., tha_t "nobody had. 
shot him". This is all the officer could get out of him. State-
Policeman Sergeant '\V. E. Lambert was also assisting Craft 
in trying to get .Anderson to tell them "who shot him"-
without avail. See Record, p. 71, where Lambert was asked: 
''·Q. Did you talk to Anderson!'' '' A. Yes, sir, I tried to 
talk to him.'' Rose Batten was the wife of Randolph G. Bat-
ten. In 1943, while h~r husband was in the Navy during 
World \Var II, Rose met and fell in love with Anderson (who 
<lid not "go to war"). Rose continued to "go with" An-
derson until his death (Record, p. 148). She took many trips 
with Anderson, during which she would live with him as hi!--, 
wife. Hose lived at Selma, a suburb of Clifton Forge, but 
would spend week-ends with Anderson at Alleghany Station 
(twenty miles away}. (See Record, p. 148 and p. 150.) Yom· 
petitioner finally got a divorce from her husband •aml 
6•·_ planned to marry Anderson. {Record, p. 149.) She and 
. Anderson then "bought a lot together" 0- e., jointly): 
and "planned to build a house on it".. Your petitioner'~ 
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husband returned from the ";ar and the cali of the heart drew 
youf petitioner· back to her husband and they lived together 
a year (Record, p. 148). But when Anderson would show up 
she would ''stay'' with him on some w~ek-ends and take some 
trips with him. So it was the proverbial triangle. In truth, 
your petitioner loved J.!Qth men. . Finally, in August, 1947, 
your petitioner decicled toTe'r1rtiderson go and live properly 
with her husband. Her husband agreed that if she would 
get rid of the lot she owned jointly with Anderson, and give 
· Anderson up, he would forgive and forget (Record, pp. 154-
155). ( This testimony of your petition~r is backed up by thaf 
of her husband on pp. 136 and 137 of the Record-but the 
court excluded the testimony of her husband on the ground 
that it was "hearsay and :::;cl.f:explanatory". Record, p. 139.} 
Your petitioner got Mr. R. G.---.Stokes,-Attorney, to prepare 
a deed, conveying her half-interest in the lot baek to Anderson, 
and she signed it and acknowledged it. And so, on Saturday·, 
November 8th, your petitioner was at Anderson's borne at 
Alleghany Station. She and Anderson began drinking on 
Sunclay, November 9th (Record, p. 158). On Sunday your 
petitioner was trying to get Anderson to pay her for her half 
of the lot. Sunday evening they got in the car and started 
for Covjugton, Selma and Cli:(ton Forge-:-they were drink-
ing and ''had whiskey in the car" (Record; p. 159). Tl1ey 
stopped at Covington. Anderson had a small band-bag iu 
the car. In this he "always" carried a pistol-so his mother 
sai<l ( Hecord, p. 77). But your petitioner did not know tlli:-; 
· (Recorcl, p. 187). They left *Coving·ton and stopped at 
7* the Silver Anow, ,vhcre Anderson g·ot a Coca-Cola 
(HccoJ'Cl, p. 161). }.,rom there they proceeded towards 
Selma, and stopped at a service station. Anderson wm1t 
into the station. Your petitioner remained in the car. (Record, 
'p. 1G2). They then cl rove to petitioner's mother's home in 
Sehua. A ntlerson went. in the home, your petitioner remained 
in the ear. They then drove into Clifton Forge-the hour is 
not known but "the lights ,·vere lit up" (Record, p. 190). A 
rea.ding of the testimony of Rose Batten will show that dur-
ing all this time, and all this ride in the car, there wa!o; a 
'' running a rgmncnt '' hetween these two about the deed. Co11-
tinually 1·eturning to the subject, without 1:eaching a conclu-
sion, is characteristic of people who are "drinking". Fhrnlly~ 
in Clifton rol'ge, Anderson said '' Hell with the damn deed'' 
(Record, p. 163), and "Hell with the deed" (Record, p. 164). 
Then '' I know why you want me to pay you for that lot. You 
want to gff back to that damn son-of-a-bitch" (Record, p. 164)" 
meaning yom petitioner's husband. Something was said about 
-.., 
~. 
·,. 
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going to Sam's Grille "for a sandwich" (Record, p. 164); 
Whereupon, Anderson said: "You might eat this damn sand-
wich but you won't eat another one" (Record, p. 164). An-
derson then drew a gun on your petitioner. Your petitioner 
'' grabbed his· arm and tried to get the gun pointed from her''; 
'' she thought any minute he was going to shoot her''; '' she 
lunged over against him and had hold of his arm, scuffling'' 
(Record, p. 165). In this scuffle the gun weut off and shot 
Anderson. Petitioner never had her hand on the pistol, never 
"touched it" (Record, p. 176). Petitioner.received a severe 
blow on the head which knocked her out. Officer Craft saw 
the '' sign of the blow'' '' alongside of her face'' (Record, p. 
56). ·when your petitioner "came to", they were in *front 
-·:g4C<--· 'of the hospital where Anderson had driven them. Your 
-·petitioner i·oused µp and asked Anderson '' where he was 
g·(?ing", and he said, "I'm going to the hospital". Petitioner 
asked him: "What are you going to the hospital forf" and lw 
replied: "I· think I am shot in the arm" (Record, p. 167). 
( Later in the night of November 9th the nurse asked Anderson 
, '' how he felt'' and he said ·he '' felt pretty good except his 
stomach hurt him so bad". And she said, "Don't you know 
why your stomach hurts¥'' And he sort of looked at her. 
And she said, ''Well, vou 've been shot in the stomach''. And 
he sort of looked at lier like he didn't know what she meant 
(Record, p. 105). 
ARGUMENT. 
-4ss-ignnient of Error No. 1. 
This assignment of error is to the ruling of the court below 
permitting Ann Gabbert to testify as to the alleged "dying 
declaration'' of' the deceased. Please see Record, pp. 101, 
102, 103, 104, 105, where the witness Gabbert is being examined 
out of the presence of the jury to determine whether or not 
Anderson's supposed statement to her was a "dying declara-
tion".· This statement was made "about 10 o'clock" that 
night-a minimum of tivo hou,rs after the wounds were re-
ceived. (No claim was made by the Commonwealth's Attor-
' ney, or by the court, that this statement was a part of the 
res gestae. It, therefore, does not come within the purview 
of Hoffman v. Comm .. , 168 Va. 668,190 S. E. 265.) The crucial 
question here is: was it a "dying declaration"¥ Here is'all 
the evidence introduced bv the Commonwealth to show tlie 
deceased's state of mi1id. See Record, p. *101 (testimony 
9"'' of Ann Gabbert), "Well, that night he ·started vomiting·· 
and I g.ot up to hold the pan for him and I was wiping 
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lfrs forehead, and when I :finished wiping his forehead and he 
was through vomiting, he said, 'Ann, I'm dying'. Said,' 'I. 
don't think I'll live until morning'. He said, 'I want you 
itll to take care of Mom for me'. (There follow several pages_, .. .:., 
of cross examination, but your petitioner states that nothJmi;·:;= .,, 
was said by the witness Gabbert to change deceased 's lag.- . 
g-uage and utterance from that as just set forth. Is\ the. 
meager testimony here, and the. bare statement of dece;ised, 
'' Ann, I'm dying ( or I think I'm dying) ''-. '' I don't think-
I'll live until morning". "I want you all to take·· care of · 
.Mom for me," sufficient to show that deceased was '' actually. 
in extremis and conscious that he was so, under a sense of 
impending death, and without any expectation or hope of re-
<·overy"? This is the requirement as laid down in the opinion 
of Chief Justice Campbell in .. Thomas v. Co·mmonwealth, 183 
Va. 501:, at p. 508. And there are certain further points to 
:remember in this connection. It is· nowhere denied that he 
said, at the front door of the hospital, "I think I'm shot in 
the arm" (Record, p. 167). That just about the time he is 
<tlleged to have made the so-called" dying declaration" to his 
sister, Ann Gabbert, he was telling· Chief of Police Craft, 
"I wasn't shot" (Record, p. 53). Now, notwithstanding the 
well known activity in any hospital when an ·emergency-case 
is brought in, yet in this case no on-e was present when Ander-· 
~on made th~ statement, except his sister, Ann (Record, p. 
111). },urthermore, as a matter of fact he was NOT in ex-
tremis-he c1id not die until the following Saturday morning 
(Record, p. 116). Also, :Or. J. M. Emmett, •chief Sm·-
·10* geon of the hospital, and-~Chief Surgeon of the C. & 0. 
Ry. Co., testified ( see Record, bottom of page 39 and . 
top of page 40), " . . . he responded very completely to 
:i·estorative measures and we hoped that his abdominal prob-· 
lem was not particularly severe. It was a day or two-two or 
tl1ree days in the convalescence in which it appeared that 
he was going to "get by all right". Furthermo1;e, bis regular 
1mrse, Miss Harriet Haskins, from the beginning on Sunday · 
until his death the following Saturday morning, was asked 
the8.e questions and made these answers on cross examina t.io:h : 
''Q. Mr. Anderson was in eonsiderable pain throughout hi& 
illness, wasn't he f '' 
'' A. Yes, he wits.'' 
'' Q~ And he got worse towards the end!'' 
"A. Yes." 
"Q. Did he become apprehensive?" 
'' .A. Y esJ 110 did.'' 
... -
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'' Qp Before his death!'' 
"A. Friday ... " 
( Record, p. 128. Italicizing- by your petitioner.) In Waller 
v. Uo·nimonwealth, 178 Va. 294, 16 S. E. (2d) 808,. the opinion 
by Chief J nstice Campbell reaffirms the case of Compton v. 
Coin., 161 Va. 980, 170 S. E. 613, and also (on .p, 307 of 178 
Va.), makes Hill's case, 2 Gratt. (43 Va.) 594, the ''leading 
case'.' on the subject of "Dying cleclarations" in: Virgininp 
The. cir:c\rmstances constituting the ''test" for dying declara-
tions .in the- Hill case appear on p. 497 (foot of page num-
bering) of Virginia Reports Annotated, Grattan 2. Your pe-
titioner earnestly contends that there is nothing in this record 
showing that deceased Anderson's mental attitude was; 
11 ~ in any way *similar to that of the deceased, Robert R~ 
.Smith, in the Hill case. · 
Furthermore, this case is quite similar to C0,pipton v. Com:-
monwealtlz., 161 Va. 980, 170 S. E. 613 (su.pra). In the in-· 
~taut case deceased said, '' Ann, I'm dying'' or '' I think I '1u 
,lying" (Record above referred to). In the Compton case-
deceased said '' he thought he was killed'' ·and ~' I believe I am 
killed" (p. 983 of 161 Va. Reports). No proof was offered 
here that Anderson was in extremis when he made the &'iate-
meut. (No such proof in the Compton case, p. 984 of 161. Va. 
Reports}. In this case Dr. Emmett did not think Anderson 
w'as in extremis (Record above referred to, also p. 105). An-
tlerson said '' he thought he was shot in the arm"'. In the .. 
Compton case Dr. Williams did not "indicate to Strouth tbnt 
lie was in ext rem.is 1 ', p. 984 of 161 Va. Reports In this case-
'I/.0 physician indicated to Anderson that Tie was in extre,mi.<::~ 
In this- case botli counsel and the court. below ref erred to the· 
preliminary investigation of the witness Ann Gabbert as to 
whether or not tlle statement of decea·sed was a '' dying dec-
laration" as "laying the foundation for admitting the testi-
mony" (Record, p. 105). "Laying the fonndationn is thC' 
proper technical language as it is so used by this court in thC' 
Compton case. (See bottom of page 983 of 161 Va. Reps.} 
Your petitioner,. therefore, nses the same language hi this: 
petition and here avers that no proper "foundation" was laid 
for the admission of Anderson's alie~d dying declaration 
made to Ann Gabbert on the Sunday night he was shot. 
The lower court ruled that a "proper .foundation" had . 
been laid for the alleged statement of deceased on Sunday 
night (Record,,bottom of p. 105), to which ruling of' the court 
the defendant excepted (R.ecord, pp·. 105-106) • 
12* 
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This assig·nment of error brings up, an amazing situation. 
After tl1is witness Ann Ga bhert had testified ( over peti-
tioner's objection and except.ion) that deceased told her Sun-
day ni.qht "Ann, I'm dying" (or "I think I'm dying"): ''I 
don't think I'll live until morning". "I want you nll to take 
care of mom for me,'' and answered the question "Who shot 
you f'' with the name '' R(?sC'., '' and further said that h~ got 
out for a pack of cigarettes '' And when I came back and 
started to get in the car slie shot me,' '--after this testimon,y, 
as to which the court had rnled that a proper foundation had 
been laid as to Surl,(la!J n-i,r,ht, the Commonwealtli 's Attorney 
proceeded to ask this question: '' Did he, at any time then', 
make the statement" about trying to g·et the gun from Rose!" 
"A. ·wen that was on 11k11.rsday. He asked us as we came 
to see him, he said 'Did you nll find my gun?' '~i\nd we told 
him the police has his gun.' '' . 
"Q. That was tl1e afternoon before he died that night?" 
'' A. Yes, sir.'' 
It is necessary here to rcHd pages 108-112-113-114 and t}ie 
first part of page 115. 011 these pages the witness Ann Gabbert 
will be found to have been allowed to testify as to supposed 
"dying declarations'' made by deceased on ~I'hursday (her 
sister Vv anda being· prP-sent-your petitioner, by counsel, 
properly objecting and exeepting· to the admission of th~ 
testimony.) No "FOUNDATION" 'WHATEVER WAS 
LA.ID FOR THE ADMISSION OF DECEASmD'S ST..ATlI1-
MENTS MADE ON· '1:HURSDA Y. Surely, ev,m if ho 
13* thought ]1e .*was dying" Ffonday night, this is no evi-
. deuce that he thonght lie wns dying on THURSDAY! 
(Petitioner's objections mul ex~eptions to these subse,1uent 
statements of the dcrN1sed flR detailed by Ann G~bbert ap-
pear in the Record fron1 p. 107 through p. 125. The court 
below was fully aware of pctitiorier 's ohjections and the 
ground therefor. Petitioner will show a little later just ·what 
position the court took.) 
Assi,qu111t'nf o.f Brror No. 3. 
"\Vanda Anderson Urnotltf\r r,.;ister of deceased) was not 
present on Sunday nig-ht _(Hccord, p. lHl). Now, withou.t re-' 
quiring any "foundation·' w11ateYer, the lower court per .. 
mitted "\V m1da to ~o ou the shmd Hnd recount stntementEt made ' 
by deceased to hei· on .:.11nurlay (Record,, p. 119) ! (Objections 
10 Su,preme C~11rt of Appeafs of Virgima 
.and exceptions by petitioner bottom p. 119, top p. 120). She 
testified as to details described by the deceai:;ed (Record, p. 
1~0) .' ( Objections and exceptio11s by petitioner, bottom of 
p. 120). She then related that deceased had said in her pres~ 
ence the same statements as testified to by her sister.~ Ann 
·Gabbert (Record, p. 122). "\\7hereupon, petitioner, by coun-
sel, moved the court to strike out the answers of the witness 
''on the ground there is no proper foundation laid "--(Rec- -
ord, top p. 124). Which motion the court overruled and your 
petitioner excepted. Again petition~r moved the con rt '' to 
strike out the evidence of the last two witnesses,'' ( meaning; 
Ann Gabbert and Wanda Anderson) on the gTonnd the prope1:. 
foundation has not been laid thnt would make it admh;sible 
as "dying declarations "--which motion the court oYerruled 
and petitioner excepted (RP.cord, p. 1~5). Petitioner feels 
that an explanation of the court's rulings may be found 
14'x. .,on p. 120 of the Record (top of page) where the court 
said. '' I understand the foundation was laid with the 
other witness" (meaning Ann Gabbert). Rut the only 
"foundation" laid "with" Ann Gabbert was for Sunday 
ni,qht; and petitioner insists that such a foundation, ~VEN 
IF SUFFICIENT for Sunday nig-ht, which she denies, was 
NO FOUNDATION for statement.R made the following MON-
DAY and the following THURSDAY. Piling up the de~ailed 
accusations against your petitioner was -highly prejudicial, 
entirely hearsay and improper and should award your peti-
tion a new trial under proper directions from this honorable 
court. 
' Assignment of Brror No. ·4. 
Your pe.titioner finds that thi~ assig·nment of error has 
been covered by" Assig·nment of Error N6. 3". 
A8si.f}mnent of Error No. 5. 
Your petitioner's husband is Hmulolph G. Batten. (The 
"divorce'' spoken of in the record was a dec1·ee. a tnensa et 
thoro.) ·while your petitioner's said husband was in tllc 
· Navy in World War II, your petitioner began a liason with 
the deceased-Marion Pierey Anderson (Record, p. 148). 
Later on she went so far as to institute a divorce proceed-
ings against her husband and buy a lot, jointly, with -de-
ceased (Record, p. 149). After petitioner got the ''dieorce," 
deceased asked her to marrv him and ~he consented and the;\r 
''planned to build a house" .. on the lot (Record, p. 149). Later 
on (in 1947) your petitioner wished to return to her husband 
"Rose "Ba tte·n v. Commonwaa1th of Virginia. 11 
.and give Anderson up, .and she and her lmsband s.o de-
15* cided * (Record, p. 150). However, her said lmsba.nd 
required, as a condition precedent, that your Pst.iti:oner 
<llld deceased give up the jotnt ownership of the lot_!because 
''we couldn't go back tog·ether and g·et along· until that was. 
finished'' (Record, p. 152). Your petitioner told deceased 
she wanted him to buy her half-interest in the lot and said 
to him that "I had made up my mind that I. wanted to go 
back to my husband and I thought it was the best thing to 
.do'' (Record, p. 154). She had a deed drawn, and exeeuted 
it, conveying to him her one-half interest in the lot (Record, , 
bottom p. 155 and top p. 156). By reading page 154 of the 
Record it will be seen what difficulty your petitioner had in 
testifying as to her conversations and agreements with lier 
husband on this matter. However, she got into her te:3ttmony 
l)efore the jury these facts concerning· her "making up with 
lier husband," about his willingness to take her bar.k, and 
liis requirement respecting· the lot. Now it does seem to your 
petitioner that in view of her testimony along this line, THE 
~JURY MUST HAVFJ ,voNDERED 'WHAT \VOULD HER 
HUSBAND,-BATTEN,SAY TO THIS? "\VOULD_HE TES-
TIFY THAT SHE WAS TELLING TJiF ... ~RUTH, OR, IF 
ALLOWED TO TESTIFY BY HER, ·woULD HE SWEAR 
SHE WAS LYING? Your petitioner imagines, that au:di-
€nce, as well as jury, were vitally interested in what her 1ms-
band would say on the stand-if anything. And what be 
would say was extremely RELEVANT., and of VITAL im-
}Jortance to your petitioner, on trial for ]1er life, IF said lms-
petitioner in this crucial portion of her defense. Please note 
..Jland would testify in a way that CORROBORATED your 
that IF. your petitioner's ''story'' with . referenC'e to he1· 
.: 'agreements'' with her bus band was relevant ( and the lower 
icourt so, correctly, held), then the testimony of her husband 
'' backing up her testimony''' wa~ EQU ... i\.LLY r~levant. 
16* *The husband, Randolph G. Batten, was on hand ready 
to testify on his wife's behalf. After a few preliminary 
(JUestions (Record2 pp. 133-134) the Commonwealth's Attor-
ney objected a.nd the court sustainP.d the objection (Record, 
p. 135). Then followR the ''vouching of the record,'' out of 
hearing of the jury, setting forth what the witnes~ would . 
liave stated if allowed to testify in the presence of the jnry 
(Record, pp. 135-138). Then follows on p. 139 of the record 
the amazing· rulinµ;s of the trial court, refusing· to permit the 
said Randolph G. Batten to give the jury, on the witness stand 
his testimony on the ground that such testimony is "purely 
l1earsay and self-declaratory" (Reeord,, top p. 139). Then 
,.,· .. 
',, ! 
!,·: •. _. 
' ...... 
1i Supreme Oourt of Appeals of Virginia, 
:follows on pages 139 and 140 a colloquy with the courf in 
~hich the c9urt says '' Everything h~ has testified. to has been 
hearsay."~ And at the bottom of pag·e 139 the court admits 
that your petitioner's testimony is relevant in regard to thh:. 
matter by saying ''I know." But the court g·oes further and 
rules: "* * ~ but,all he knows is what someone else told him_ 
He 'hasn 't,testifie,d· to any direct evidence.'' Your pet.jtioner 
duly excep.ter~,ap. these rulings of the eonrt (Record, p. 140) .. 
Your petiti()aei' ,earnestly urges that the ONLY "hearsay'" 
evidenc~ given by Batten will be found at the bottom of page-
137 of the record in these questions and answers: 
'' Q. ·was she going with this l\f r. Anderson over a period 
of two years or more al'' 
'' A. When I was in the service Y '' 
"Q. Yes." 
"A. What I could learn, yes.'' 
ALL the remaining testimony of the witness, Batten, was 
made upon his own knowledge~ was relevant, and wi1s 
·17~ most VITAL to yonr *petitioner's defense. And yet 
the court ruled it aU ont on tl1e ground that it was: 
"purely hearsay and self-declaratory" (Record, top p. 1~9). 
Your petitioner urges that this ruling of the trial court, even 
if there were not other errorR in the trial of her case, was suf-
ficient for this Honorable Court to award her a new triaL 
It is a serious ·matter to be on trial for one's life upon a 
charge of ~urder. 
Assignment af Erro1· No. 6. 
This assignment of error is to tI1c ar.tion of tlle eonrt in 
giving Instruction No. 5 a~ked for by- the Commonwealtlt,. 
ov.er petitioner's objection and exception (R~cord, pp. 216-
217). 
"Instructions containing: statements of absfract principles 
should never be given un](:'oss tlley find some· 1mpport in tllC' 
evidence.'' Bell v. Com:., 167 Va. 526; l.89 S. E. 441.. 
In Garyv. Arti.c;t, 186 Va. on p. 624 (1947), the court state~ 
(this is a civil case) : 
'' :fi! *. e an instruction shonlcl not fae ~dvcn wI1e11 tilerH Is 110 
cvide11ce tending. to pro,;re the ·facts upon wbic]1 the instruc-
tion is based; for t11e remmn that tTle tendency of' such i~1-
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structions is to mislead the jury hy withdrawing their atten-
tion from the legitimate points inv-olved in the issue • w •." 
"It is (meaning this rule) really elementary." 
Now this Instruction No. 5 here complained of states an 
"abstract principle of law." ~..,urthermore, it states that a 
"mortal wound given with a deadly weapon IN THE PRE-
VIOUS POSSESSION 0~, the slayer, etc. * * *" when there 
· is not a SCINTILLA of evidence in.this cai,e that any weapon 
was ever in the possession, ''previous'' or otherwise, of 
18* your petitioner. Tlwre were no *:fingerprint~ on the. 
weapon (pistol-called "gun" in the Record). The 
only persons iu the world to know whether the gun had ever 
been in the possession of your petitioner, were the deceaf?ecl 
and your petitioner. Here is the Record on this:. At the 
hospital deceased pitched tl1e gun over in the back seat ( of 
the car). Your petitioner never touched the gun. Nobody 
had touched the gun before the officers came. (This evidence 
will be found on pp. 175, 176 and 177 of the record AND IS 
NO-WHERE CON'fRADICTED. Now it is true that the, 
court permitted Aun Gahbert (Record, p. 1.13) to testify that 
the deceased said ON THURSDAY (as a so-called ''dying 
declaration"): ""\Ve11, whenever I hit her and taken tlie gun 
from her'': and ·wanda Anderson (Record, .pp. 119 and 1.20) 
that deGeased said ON ~IONDAY (as a so-called "dying 
declaration") "Tl1en she shot me a second time before I 
could g-et the gun away from her." However., your p-cti-
tioner feels confident tllat this testimony was NOT admissible 
as "dying declara tious," and tllerefore the reeo eel is barren 
of ANY LEGAL testimony showing your petitioner ever '' had 
her hands on the gun!" 1.'hel'efore Instruction No. 5 was 
ctToneous and greatly prejudicial to your petitioner. So!}JC 
jurors may have felt constrnined that under this instruction 
they should find her guilty of murder in tl,e first degree, and 
with this belief, they proreeded to ''compromiRe'' on the lower 
verdict actually found. A~ :l\fr . .fuEttice Browning- quotes from 
:Michie 's Digest ( Gary "· Artist, 186 Va. on p. 624) : 
·" .Juries are sufficiently p1·one to indulge in conjectures, 
without having possible facts not in evidence sug·gested for 
their consideration.'' 
19* \J.ssi,qnment of Error No. 7. 
This assigi1ment of error is to the Mtion of the court on 
giving Instruction No. 7 asked for by the Commonwealth. It 
outlines the ''theory'' of the Commonwealth as dwelt upon 
14 
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· .• I;! . ,, . ,~' '. I • • •. I ' ' . • ' • 
by; the Gommonwealth~s ..Attorm~Y in hi~ closing ~rg\Wl~nt. : It 
;'._is/~~e ~~~f .'·~,w~e~~e /~~re- is ~vfrl~mc.e. tending'_in)1 ):~a~on~ple 
--~legree t_o SUJ>P?rt ~w~ ~]~~on~ .?ll ~h~r,h ~ cpnyrnho1~ .JS sµ~ght, 
mstruct10n to Jury on such theory 1s not enoueous." How-
ever, ".such instruction_ wi_ll be refused, .jf, 11.ot h~s~d, .upon_ evi-11d' 'h ,.,, J ". ,:• rl,ll:•ty •.. ·11n -nr v· I '>89 ]9'_) s M, 809 
' e ~e. ones v. f:H'ni-11,son, .. ~, n .. n. •), . ;, -~··' .i.: •,+J ........ 
> 'ln drawfiig;· this 'instruc'tion tbc. Co.1i1m9.n.wr.~Jth.'s ~tt.oruey 
·ct:Went1y. J:ia.~. iri #r~'d :·~11.'(~· tr~tin;1_ony ·. 9£ Ann! ~la!Jb~rt l~rid W~pcta ·A1~cl~rs_on. ,3:s t
1
0; tJ1e. 
1
al.l~g·ed. dym_g· ~l~~clar.at~.c;m of, tJrn 
\dlM.~a:sed; ~n~e1:·~?~1 , fp . tl~.e. eff.fct t)1~t . l,i.e gqt RPt. qf. the car 
· 'to:'get R p·ack of c1g,arette!-: ail.clwJ1e11 he came,b~c·kshe (yqµ1· 
1p9titionei') was·in tl.ie'· ciu'}inrl ~bot hi}j1. This In~t~·1rntion 
':~-~-- 7 ~e~crihes y~H~r .'r,~t~'t.i~f~~r .a~, ~itt'i1ig ip th.e cn1.·, .h!1.Vi1Jg 
armed· herself, and' wmtmg· for d~Geased, antl upon )ns re-
·.h.i.ryr thereupon shootti~g .N;-n i1ncl ~h;ing him.~· mort~l .wo1i1l~l. · 
l~qweve1;, if :this Hon~)·~hle. Court 11ph0Jds .yoiu · petitioner's 
\~o'nfention that these stafomcnt:s of decea'se·d ,ve1~e not .dv:in~; 
. d!cbfamtions, and thercfo1·e. WCl'f~ not ' ndmissible evidei1cc, 
1~~¢}i Jnsfr~ct~~n Nf'·, ,y~1R ~v\t)ront eYil1eil(;C to ·s~piwrt ~t ;an<l 
·should not liave been gTVCJl. . 
;11•1 1. \ :~,. 
20* 
''J' 
~'Assiqn-n;.t~·nt of Error No. 8. 
I l, • • ;'J • 
· i This assig-nmcnt of error is to the refnsal of the trial cour·t 
•t .. . ' • ' ' . . . '1, 
to set a·side the ,verdict ii1 tliis ease upon the gr_onud tlmt it 
,Va~.f con_trary to the law,· ~·9i1,frary to the evidence anc;l con-
trn~y to the.Jaw and the e,;ide11cc. Thh, mot.ion Wfl!,: hv peti-
t~~er's counsel .(S~e ~~~.cir.cl, p. 2:J3 and p. 241 ). All(i hear-
iiig'con it' contimied m~til ,! line 17, 1948. On June 17, 1948, 
,l~afing . 011 the motion "~~-~ cop tinned U!~til the N" owmber 
Tetm of the Circuit Coul't'Qf the Pity of Clifton Fol'ge (Rec-
Ma~ p. 242). On N ove~nlfo'1; 24,' 1D48, the ~qmt OYC1'l'Uled the 
Bard 'motion and sentenced YOlll' nctitioner to a tcrl}l of five 
yeah.in· the State Pe1Iitept1.ary (Record~ pp. 242, 24i~). ·As 
g·r·ounds for }Jetitioi1Ct''H ll10tion to set a~ide the VCl'diet in 
f.~ig'' case, she assigned . ( a111ong• others) the el'l'Ol'S m~1de in 
thldrial of the case as setcn1t in her "A~Higmn~nts of Error 
. Nos. 1 to 8., incfosi've," ·n~ ·set out in this petition. It vrnuld 
prove tedious in tlw exfre_1~1e. to repeat thorn in this '' Assign-
n\!cmt of Erl'or No. 8." 'Your petiti01wr c~nly e~cepted to the. 
hrling· of the court for its a"ction in refm;inp; to. ~et asi,de the 
verdict against her, as will he seen in the Record, p. 243. In 
fairness to the court h9Io~.v it is here stated that the judge. 
thereof did. not rule l1nstily upon her motion· and g·ave it 
mature c011siderRtion. But just how His Honor could over-
ru.Ie 'her motion is heyoud the f1·icncllv 1:omprehensioi1 of her 
c.~tmsel. Your pctith:n1_ci1: f0cls that probably because the 
"Ro·se Bhtten V; CommomveaJ'th of'Virgfoia. 1· 1 s 
able_Commortwealth 's '.A.ttornev -h~td thfo'wn alll tJ1e .force lfud 
. resources of· ·his ·office info.; an . e'ff h rt to . eori ttictt 1her. ·or .ifntirder 
1 in, the first de0 -ree I for whick ·effar'ts ;a 've1;dict of' •on.iv 'vol-
untary 11ntins'l~ughter wa.s .. i-eturnJ<l: (wnich: to!·tlie~)~gltl 
:21 * *:mind, does1r-'t '~Tit''. the' ~,·ide1ice in any sort of -'·fash- . 
· ion), that probably, the errofs · c9mplairted of ~did_>~~t 
p1~ove'.])rej,nclicial to. yo'ur. petitioner, '~ind 'of which: s'.he:ln9'nid 
-not. be heard to· complain. · If her ·:sl1r111ise · in this· r~gafJ~/ is 
·correct., however, it is a' conclusion with which'yo11r Jfo~~trn~·er 
must respectfully disagree. Ha~l no ·allc'ged '' dyihg ·'~13:ta-
.tions'' have been-admitted, OR ;BEEN·"'SOUGHT TO··HA:VE 
ADMITTED, your petitioner would liaveib'~en :just acqtlif.tM. 
in thirty minutes. I1~ your petitioner's opinion, these so-
ealled statements bv the dect~rised w·et'e ,NEVER· MADE. 
They are fabrications made out of the. whole cloth by .. his 
hvo sisters·· (no '~third party" EVER. being present). De-
ceased ,told tlle truth when he repeatedly stated to Chief of 
Police Craft: "I haven't bee.n shot" (Record,. p. 52) and 
'' g·ave him the impression tlm t no one had · sJ_iot ·him'.' ·(1l,e~-
-ord, p. 53). But no one can weig·h the amount of ·p~ejudicial 
damage done your petitioner hy the ·atrmission of the "evi-
dence'' complained of and the granting of the instructions 
excepted t9. There is ·no teI1ing ,vhat ·effect such ''·evidence'' 
und such instructions had upon the· ju1ry hi. teacl1iu'g· their 
peculiar ve1,dict i:i1 this caRe. May yo·ur .iJetitioner 1.·epeal tµe 
lauguag•e approved hy Mr. ,J nsti:ce Brow11ing· iii the Gray-
Artist ·case, suvra: · 
",Juries arc sufficiently prone to indulge in conjechh:~s,. 
without ·having possible facts not in evidence suggested for 
their consideration'' * ~ * 
which, may your petitioner paraphrase witli the words '' NOT 
IN LEGAL EVIDENCE.'' 
For the foregoing- reasons your petitiouer respeetfully in-
sists that the judgment of the trial court should be reversed 
aud remanded for the errors herC\in assigned. 
22* ti+"Wherefore, your petitioner prays that she may be 
granted a writ of error· intd · suversedeas to the said 
final order of the Circuit Court of the City of CHftoi1 Forge; 
. and that this car.;c may he re,yersed. 
Yom·· petitioner adopts this petition ns her opening hrief, 
HS provided by Rule 9, and by Section 1 of R.nle l 4 of the 
Rules of the Court., and the foregoing petition will he pre-
sented to Mr~ Justice Herbert B. Gregory, one of tho. Justices 
of the Supreme Court of .Appeals of Virginia, at his office in 
!6 Supreme Court of' Appears· C!>f' Virgin.fa 
the City of Roanoke, Virginia; ou the 14th clay of Ma:Fc:rr,, 
1949, which petition is accompanjed by a cl1eck for $1.50, pay-
able to the Clerk of the Supre1ne Court of Appeals. Your 
_petitioner avers 'that· on the 11th day of :March, 1949, th<?' 
. undersigned counsel for petitioneT delivered to Hon. J. C-
· ooodwin, Commonwealth's Attol'ney of the City o.f Clifton 
Forge; Virginia, at Clifton Forge,. Yirg'inia, who is the opr-
posing counsel iu this case iii the trial thereof in the Circuit 
Com·t of the City of Clifton Forg·e, Virgfoiar a: trne. <?-Opy of' 
the foregoing petition. · 
Counsel for petitioner desh~e to ·state orally the -reasonis: 
for reviewing the judgment cf>mpltlined of·. 
Respectfully submitted, 
HALE COLLINS, 
R. C. STOKES., 
Counsel for Petitioner. 
ROSE BATTEN, 
· By CounseL 
23* •1r Hale Collfaff, an Attoruey-at-Law, duly qualified~ 
to practice in the· Supreme Court of Appeals of Vir-
ginia, do hereby certify that it is my opinion that the- afore-
said final order and judgment of the. Circuit Court of the-
City of' Clifton Forge, Virginia, fn the case of Commonwealth 
of Virginia, plaintiff, 1:. Rose Batten, defendant, should· be-
reviewed and reversed by the Supreme Court of Appeals of 
Virginia. 
·Given under my band tllis 11th dtty en l\farch, 1949'. 
HALE ~OLLINS, 
P. 0. Address~ Covington, Virginia .. 
· , Filed 3-14-49" 
H.B. G. 
April 19, 1949. Writ o! el'ror and suversedeas awarded by 
the court. No bond rcquh·ecL 
!I. B. '\V. 
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RECORD 
VIRGINIA: 
In the Circuit Court of the City of Cluton Forge~ 
Comonwealth of Virginia 
v. 
Rose Batten 
Clifton Forge, Virginia; 
June 11, 1948; 10:10 a. in. 
.. 
f 
Before Honorable Earl L. AQbott, Judge, and a jury. 
Appearances: J. C. Goodwin, Esq., Commonwealth's .Attor-
ney; for the Commonwealth of Virginia. . 
Col. R. C. Stokes am] Hale Collins, Esq., attorneys for the 
Defendant. · 
1Reported by 
C. OVERTON LEE 
Harrisonburg, Virginia 
page 2 ~ (A jury was impaneled and sworn.) 
(The witnesses were called .and separated~) . 
( Mr. Goodwin opened to the jury for the Commonwealth.) 
. (.Mr. Collins opened to the jury for the defendant.) 
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Mr. Goodwin: Gall Mr .. C. H. Zentmyer. 
C. H. ZENTMYER, . 
sworn for the Commonwealth. 
DIRECT EXAMJNATION. 
Q. Mr. Zentmyer, what is your 9ccupation, sid 
· A. Civil engineer. · 
Q. What qualifications do you have a, civil engineer? 
Where did you study enp;ineering¥ 
A. Ohio .State University. 
Q. Are you a graduate civil engineer? 
A. Yes, sir. 
Q. I wish you would state whether or not you prepared, at 
my request, a map of a portion of the City of Clifton Forget 
A. Yes, sir. 
Q. Is this the map you prepared (banded to witness) 1 
A. Yes, sir~ 
page 3 ~ Mr. Goodwin: You gentlemen want to. see it? 
(Handed to defense cousel.) 
The Court: Hold it up- so the jury can see it. 
Colonel Stokes : Are you going to introduce this map? 
Mr. Goodwin: Yes, sir. 
Colonel Stokes: We don't see the relevancy of it at the 
present time. . 
Mr. Goodwin: The relevancy will be to show the location 
. of various witnesses at the time; that's what I want to show 
' by it. 
·Colonel Stokes: I think you l1ave to show that first by the 
. witnesses and let them name the places. 
The Court: Go ahead. 
· Mr. Goodwi11: I am not going to say where he was, I want 
him to show certain points on the map. 
Colonel Stokes: vVe object to the introduction of the map 
· at this ti'me. . 
Mr. Goodwin: All right, I won't make an issue of it. Stand 
aside, Mr. Zeutmyer, I'll l1ave to ask you' to wait. , 
(The witness stands aside.) 
I 
-1 
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1\Tr Goodwin: Call Mrs. Nettie Smith. 
j1age 4 ~ .NETTIE SMITH, 
sworn for the Commonwealth. 
DIRECT. EXAMINATION .. 
Bv Mr. Goodwin: 
· Q. Your name is l\frs. Nettie Smith T 
A. Yes, it is. 
· Q. Mrs. Smith, I believe· you are a practical nurse, are you· 
not! 
A. Yes. 
Q. I wish you would state whether or not you were on duty 
on the night of November 9, 1947, which was- · 
. A. I was. 
Q. You were? 
A. Yes, sir. 
· Q. Where were you working that night! 
A. Mrs. Agnor 's, up here over-well, it is where tlie bus 
terminal is now. 
Q. Mrs. who? 
A. Mrs. Agnor; Mrs. Harry Ag'llor. 
Q. That's the building here right next to the alley on Jeffer-
son Street? 
A. Yes, it is. 
Q. Just half a block above Main Street here? 
A. Yes, sir. 
Q. I wish you would state whether or not you heard one or 
more reports that night, or explosions? 
JJage 5 } A. ,vell, I did. I was in the room with the patie.nt 
and it excited her, and it sounded as if it was two 
shots and she wanted to know what it was. 
Colonel Stokes: I object to m~ything about the patient-
A. (Continued) I told her, to pacify her-
The Court: Don't tell what you said to the patient or what 
the patient said to you. 
A. Well, I heard the two shots there. 
Q. W11ere did it sound like they came from? 
.A. Well, it sounded close; it could have been in the alley. 
It sounded like it could have been in the alley there. It was 
somewhere near that room and I was on that side of the house~ 
Q. On which side of the ·house? 
20 Supreme C~urt of Appeals of Virginia 
N ett,ie Smit/,,. 
A. It was on the upper side. It is np over the dwe11ing. 
There's a dwelling downstairs and she had the upstairs apart-
ment. 
Q. In other words, the dwelling part is on the north side of 
the building T 
A. Yes. 
Q. North b~ing up towards the Heights 1 
A. Yes, .s~r. 
Q/And··was this room on the east or we~ endf Is that the 
· west end or is that the east" end V 
page 6 ~ A. It was on the west end; it was on the front. 
Q. You were on the f.ront Y 
A. Yes. 
Q. Arid you heard the reports and it sounded as i! it wns 
in the alley! 
A. Yes, sir. , 
Q. Which is just to the nqrth of the building? 
A. Yes. · , 
Q. In ,fact, runs along the 1101~th side of the building, doe.'311 't 
·it? 
A. Yes, it does. 
Q . .Are you sure there were two t 
A. Yes. . . 
Q. Did they sound fairly ~lose together 0l ;l 
, A. Yes. 
Mr. Goodwin: All right, ma'am, I believe that's all. 
CROSS EXAMINATION. 
By ]\fr. Collins: 
Q. M:rs. Smith, you say you heard two explosions that 
sounded like shots ·y 
A. Yes. 
Q. You don't intend to say they were· gunshots at all; do 
you'! 
A. Well, there wouldn't anything else ~ake that loud a 
noise, I wouldn't. think, that close. 
page 7 ~ · Q. How about a car backfiring"l 
A. No, it didn't sound like a car. 
Q. But it would make that loud noise, wouldn't itt 
A. I don't think so. 
Q. You don't think so? .· · . 
A. I never heard. any and I've worked there· quite a while· .. 
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Net tie Smith. 
Q. You never did hear a car backfire Y 
.A. Yes, I've: heard a car backfire. 
Q. .Not that closet 
A. No, not that close. 
Q. You never heard a car backfire that close f 
A. No, never heard that loud a noise. · 
Q. You heard two explosions Y 
A. Yes. · 
Q. Were they right close together or far apart? 
A. No, they were not far apart; they were fairly close to-
gether. 
Q. Fairly close. What would you say 7 How close together 
-10 minutes, five minutes, or what Y 
A. Well, it could have been spaced five minutes. It wasn't . 
auv more than that. Q. It wasn't any more than five minutes 7 
A. No. 
Q. And if you had to estimate the time, you would 
page 8 ~ say about five minutes Y 
.A. Yes, five 01· ten minutes. It was close together. 
Q. Five or ten minutes apart. That's the best of your re-
collection? 
A. Yes. 
Q. What time of day or night did you hear this t 
A. Well, it was at night and I won't say it was before 
eight but probably it was between eight and nine. I just 
didn't exactlv time it because I didn "t have no reason. 
<1. At tha{ particular time, you didn't pay any attention to 
iU 
A. No, I just knew that it was an explosion. · 
Q. Who !Hwe you talked to about-I mean have you talked 
to nnyone about this case f 
A. No. 
Q. You haven't talked to anyone 7 
A. No, I have not. 
Q. You have not. So you come in here now and this is 
the first time you have mentioned it Y . · 
A. Yes. 
Q. About bearing these shots f 
A. It is the first time I have told it. I haven't l1ad ally 
reason t.o. I have no interest in the case whatever. 
Q. ·And you haven't told anybody at all about having ne·ard 
these two shots or two sounds 1 
page 9 ~ .A. Not until I wm; asked about it. 
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lvettie ~rnith. 
Q. Well, when were you asked about it? 
A. Wben I was summonsed. 
Q. You didn't tell anybody before you were summonsed 1 
A. No. 
Q. And after you were summonsed, you were asked about 
it and you did tell it then; is that rig·ht 1 
A. Yes. 
Q. After you were summonsed. That was about a week ag·o, 
wasn't it? 
A. ·Well, I guess so. I just don't remember what day it 
was. 
Q. You don't remembe1·? 
· A. It was sometime. last week. 
Q. Sometime last week. Tl;ien someone talked to you and 
you told them, ''Yes, I do remember the two sounds.'' 
A. Yes, sir, I do remember; did remember the shots, yes. 
Q. ~nd that's the first time it was mentioned to you and the 
first time you mentioned it to anyone was about a weelr ago 0? 
A. Yes. 
Mr .. Collins: That 'R all. 
RE-DIRECT EXAMINATION. 
By ::M:r. Goodwin: 
pag·e 10 ~ Q. Mrs. Smith, jµst to p;et it straight on this time 
business, could you give us a more definite idea 
about when the reports went off? I mean the space of time 
between them-did you mean five minutes or five seconds? 
Colonel Stokes: Vv e object to that, if Y 9ur Honor please. 
A. Well, they were close together. 
Colonel Stokes: It is a leading question. 
The Court : Your question is leading. 
Colonel Stokes: Furthermore; if Your Honor please, sl1e 
.has stated, on direct and cross examination, and you can,'t g·o 
back, in fairness to the defendant. 
The Court: He has a right to ask her further questions on 
the relation of time. He didn't ask her about the time on 
his direct examination. · 
-c-olonel Stokes: No, but he's indicated by the question-
The -Court: He must not lead. I will sustain the objection 
:so far as being leading is concerned. 
, . 
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Nettie SrnJith. 
)fr. Goodwin: All right, let me a.sk you Uris question. 
Q. Could you suap your fingers and wait about the length 
'(;)f time that you think-the length of time until the other ·shot 
]iappened, and snap your fingers again? 
A. Yes, sir, I would think so .. 
Q. Could you indicate about how far apart they we1·et 
A. Well, I wouldn't like to say_ that they were 
1mge 11 } just five seconds or five minutes because I j11at 
know that I heard them and thev were close to-
gether. Natm.·ally, I got up and was working "'over my patient, 
.nnd I heard the second one. 
Mr. Goodwin: That's all, ma 'am. 
R~-CROSS EXAMINATION. 
J3v l\fr. Collins : 
0 Q. As I understand you, Mrs. Smith, you heard one·.' sound 
.and it sort of frightened your patienU · 
A. Yes, sir. 
Q. And yon got up and was working over your patient-
A. And then the next sound. · 
Q. -and then you heard the next one? 
A. Yes, sir, then I heard the next one. 
Q. Ancl you wouldn't like to say how long it was between 
them? . 
A. I would not. I couldn't say whether it was five seconds 
01· five minutes because I dfdn 't look at my watch and time it. 
Q. But your best recollection, as you said a minute ago, was 
l)etween five and ten minutes? 
A. Well, I said it was right close; I didn't time myself. 
l\fr. Collins: That's all. Just one second, please. Let me 
m;k you one more question. 
Q. Mrs. Smith, you said you talked about this, explained 
it about a week ago. ·what day was it? when 
prige 12 } was it you heard these sounds T 
A. It was the 9th of November. Then the next 
rnorning_:__the only reason-any connection I have-the ne:xt 
morning we heard about this accident .. 
Q. You heard 7 
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Mrs. Mel·1Jin Coffman. 
A.. Naturally, I Imew:- . 
Q .. Did you hear about this accident the next morningf 
A. The next day, yes. 
Q. Do. you remember that you did hear the next day or was 
it the following day? 
A. No, it ·was the next day. 
Q. Did you hear about it or see it in the paperf 
A. Well, l heard about it before I saw it in the paper .. 
Q. Y on:~}l~~rd about itf 
A. S8meone came in. 
Q. A.nd are you sure it was· the 9thY or 8th of November 0t 
A. It was the 9th of November. 
· · Q. How are you positive it was the 9thf 
A. Well, I just happened to know that it was, and I know 
that in a couple days afterwards we took the patient out of 
that apartment. · · . 
Q. But you didn't pay any attention to this-let me see 
if I am right on this-about a week ago, when you were ques-
tioned on it, you checked back and found it was the 9th,. didn't 
you? 
page 13 ~ A. No, it ·was clearly in my mind that it was the 
9th all of the time. Of course, I had read thc-
ne,wspa per· accounts of it as they come up and I connected that 
because I knew I had heard· it. 
l\fr. Collins: That 1s all. 
(.The witness stands aside.) 
MRS. MELVIN COFFM~N, 
sworn for the Commonwealth. 
DIRECT EXAMINATION. 
By.Mr. Goodwin: 
Q. Mrs. Coffman, where do you live, please, ma 'am?' 
A. 705 Church. · 
·Q. I believe that is next door to the corner house on C1mrch 
and D Streets ; is that corr;eet f . · . · · 
.A. That"s right. 
Q. In other words, ]\frs. Lipop's house is on the corner! 
A. That's right. 
Q. And you live next door t 
.A. Yes, sir .. 
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IJ1rs. Melvin Coffman. 
Q. You have the upstairs apartment in that house, d<f you 
noU · 
page· 14 r A. Yes, sir., 
Q. Who lives downstairs 7 
A. Mrs. Cornell. 
Q. Mrs. Ruby Cornell? 
A. Mrs. Ruby Cornell. 
Q. She was formerly Miss Ruby King7 
A. That's right. . 
Q. Were you home on the night of November 9 of last yearY 
A. Yes, sir. 
Q. I wish you would state whether or not you heard any ex-
11Iosions near your house. 
A. Well, I heard something that sounded very much like a 
shot. · I mean I can't say for sure that it was but it sounded 
so close that it sounded like it might have been close to our 
yard, and it didn't sound like a :firecracker, it sounded loude:· 
than a firecracker. · 
Q. Did that frighten you f 
A. Vv elf, it didn't espeGially scare me. I meari I made the 
remark at the t.ime that I thought it was a· shot. 
Colonel Stokes: Object to that. 
The Court: All right. 
!fr. Goodwin: Don't say what anybody said or anything 
that you said at the time, but I will ask you this: 
Q. Did Mi·s. Cornell come running up to your ap~rbnenH 
A. That's right. 
page 15 r Q. Where in your house were you in your apart-
ment¥ 
A. In my living room. 
Q. And your living room is located where, with reference 
to the front or back of the building? 
A. Well, it is more to the back. 
Q. Your bedroom is on the frontY 
A. My bedroom is on the front. 
Q. And your kitchen is in the back? 
A. In the back room. 
Q. And your living room is right next to your kitchen? 
A. Yes, sir. 
Q. And say this report sounded as if it was in your-near 
your yard? your back yard 1 
A. Yes, sir. 
I, 
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Mrs. Ruby Cornell. 
Mr. Goodwin: All right, ma'am. You gentlemen want to 
ask any qn~stionsY 
Colonel Stokes: Stand aside. 
( The witness stands aside.) 
Mr. Goodwin: Call Mrs. Cornell, please. 
page 16 ~ MRS. RUBY CORNELL, 
sworn for the Commqnwe·alth. 
DIRECT EXAMINATION. 
By Mr. Goodwin: 
Q. Mrs. Cornell, where do yon live Y 
A. 705 Church Street. 
_ Q .. Do you live in the same house with Mrs. Melvin .Coff-
man, 
A. I do. 
Q. I wish you woulcl state whether or not yon were at home 
· on the night of November 9, 1947. 
A. I was. 
·Q. That was Sunday night, I believe? 
A .. Yes, sir. 
·Q. Were yon in your apartment alone? 
A. Yes, sir. 
Q. Did you become frigbtened that night¥ 
A. I did. _ 
<~. From whatY 
A. Well, I heard something and it frightened me, sounded 
as if it was a shot. · 
Q. Where did it sound as if it was 7 . 
A. W ~ll, it sounded as if it was out of my living room 
window, and my living; room _is in the center of my house. 
Q. Your living room, I believe, is located on the west side 
of the house.; isn't that· correct? 
page 17 } A. Yes, sir. 
Q. That is the side next to Mrs. Lipop's house? 
· A .. Yes, sir. 
Q. And Mrs. Lipop 's house is located on the corner next 
·to D StreeU 
A. Yes, sir. 
Q. And this thing sounded as if it-wl1at room were ·you 
sitting in Y . . 
..... 
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A. I was in my living room. 
Q. The living room has one window in it, doesn't it 7 
A.. Yes, sir .. 
_27 · 
Q. On which side of that .window were you sitting, the 
110rth or south side 1 
A. I was sitting on the north side. 
Q. On the north side next to the street or towards the 
street? 
A.. Yes, sir. 
Q. A:hd is :your living room located in the front of the house 
o·r the. center of the house or towards the back 7 
A. It is in the center of the house 1 
Q. In the center of the house 7 
A. Yes, sir. · 
Q. Corresponds to where Mrs. Coffman's living room is 
upstairs T 
A. Yes, sir. . 
Q. And there's a hall that runs along the east 
J>ag-e 18 } side of the l1ouse ! . 
A. Yes, sir .. 
Q. And stairway? 
A. Yes, sir. . _ 
Q: And you were sitting just north of this window t 
A. Yes, sir. · . 
Q. And the noise sounded as if it came from right out of 
your living room window? · 
· A. Yes, sir. 
Q. Was it a fairly loud noise! 
A. Yes, sir. 
Q. What did you do7 
A. Well, I jumped up and ran upstairs. 
Q. · Could you tell us w·hat this noise sounded like? was it a 
sudden, sliarp noise, or what? 
A. Well, it was just a loud. sound and it sounded as if it 
. was a shot, to me, but I didn't know. 
lvfr. Goodwin: You may take the witness, gentlemen. 
CROSS EXAMINATION. 
J3v Mr. Collins : 
·Q. You live with your husband in thi~ apartment, I assume? 
A. Yes, sir. 
Q. Do you have a profession of your own T are you a nurse? 
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Mrs. Ruby Cornell. 
A. No, sir. I work but I'm no mrrse. · 
page 19' ~ Q. And you've lived there at that point for sonre 
timet 
A. About two years. 
Q. And your husband was away on this- occasion Y 
A. He was at work. · 
Q. At work! 
A. Yes, sir .. · 
Q. And you a1·e a little nervous anyway about being by your-
selff . · 
A. Yes, sir. 
Q. So anything unusual frightens you f 
A. That's right. ·· 
Q. You say you heard this sound and you don "t say what 
it was, don't know what it was, do you f 
A. Well, it sounded-
Q. As far as knowing! 
A. No, I couldn't say . .It sounded as if it was a shot. 
Q. A shot¥ 
A. That's what I thought at the time. 
Q. Or it could have been :firecrackers, you wouldn't say 
positively, would you Y 
A. Well, it didn't sound like a firecracker. 
Q. Is there a definite difference between the sound of a 
firecracker and the sound of a shot 1 
A. Well, some of them tliere is, yes. 
page 20 ~ Q. Let's see. Did it s.ound like a big gun or lit-
tle gun Y 
A. Well, I wouldn't know because I'm not familiar 'with 
guns. 
Q. Well, _are you familiar with shooting'f 
A. No, sir. 
Q.. Well, then-
A. But I have Iieard shots· fired, but I wouldn't lmow what 
kind of gun they were coming from. 
Q. Have you heard cars backfire? 
-.a. Yes, sir, and there ,.s a difference. 
Q. There is a difference t 
A. Yes, sir. 
Q. You can tell it f 
A. Yes, sir. 
· Q. Well, then, you can tell the difference hetweeu a· fire-
cracker and a shot, can you Y , 
A. Well, ,if I was close to it, I could see·,, yes-
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Mrs. Ruby Cornell. 
Q. I mean in the same distance that you were from this 
sound? 
A. Well, a :firecracker would have to be awful close-to you 
to· be that loud. · 
Q. Well, you don't have any idea though where this sound 
came from, you didn't see that! 
A. No, sir. 
page 21 ~ Q. So if a :firecracker was real close, it could have 
made the same sound 7 
A. Well, it would have hacl to have been almost right under 
my window . 
. Q. If it was under your window, it could have made the 
same sound? 
A. I reckon it could.· . 
Q. You are not attempting to say what it was 7 all you 
arc telling the Court and jury is that you heard a lo'a.d 
cracking there, a loud sound Y 
A. That's tight. 
q. Of course, Mrs. Cornell, any sound that you would hear 
would come in through the window, wouldn't it? I mean, of 
that nature, if it was an extremely loud sound, you might 
hear it, but a :firecracker or any sound would come th~ough 
the windowT 
A. Yes, sir. 
Q. So whether it was on the ~ight, or left, or in front,. 
or at the side, the sound that you heard came through t.hc 
. window; isn't that right? 
A. Yes, sir. 
Q. And, of course, you can't say where it came from? 
A. No, sir. . 
Q. And that is the only sound that you heard there that you 
recall made any impression on you; is that .right? 
page 22 ~ A. That's 1·ight. 
Q. Didn't hear any other sound. And, as you 
say, being nervous, as soon as you heard this yon ran on up to 
the other apartment? 
A. That's right. 
Mr. Collins: That's all. 
Mr. Goodwin: That's all. Thank you, ma 'am. . ' 
(The witness stand aside.) 
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Mr. Goodwin: Call Miss Carolyn Powell, please. 
CAROLYN POWELL, 
sworn for the Commonwealth. 
DIRECT EXAMINATION. 
By ~r. Goodwin: . 
Q. Miss Powell, where do you hve? 
A. 325 D Street. 
Q. 325 D Street? 
A. Yes, sir. · 
Q. Is that in the half block which fronts on Church Street? 
A. Yes, sir. 
Q. You live right across on D Street, which is 
page 23 } the side street from Mrs. Li pop's house; do you 
not? · 
A. Yes, sir. 
Q. Were you home on the night of January 91 
A. Yes, sir. · 
Q. I mean November 9. 
A. Yes, sir. 
Q. 1947. I wish you would state whether or not on that 
1~ight you heard any reports or explosions 1 
A. ,:.v ell, I was in the kitchen and I heard one shot. It 
sounded like a shot, it might have been som·ething else, but it 
was loud enough to have been a shot. 
Q. Where did that sound as if it came from Y 
A. It came right in the direction across from my street. 
Q. Across the street? 
A. Yes, sir. 
Q. Across which street¥ 
A. Well, see? Mrs. Cornell lives on the other side, two 
11ouses up, and it was right in that direction, right in the back 
0 f her house. 
Q. You were there with your sister, I believe? 
A. With my father and my sister. 
Q. Was your father there also? 
A. Yes, sir. , 
Q. Where was he in the house, or do you remember? 
A. I believe he was in bed. 
page 24 ~ Q. He was in bed Y 
A. Yes, sir. 
Q. Did he get up to investigate it? 
A. No, sir. I went in there and told him-
/ 
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Carolyn Pow·ell. 
Colonel Stokes: Don't tell what you told anyone or what 
. they told you. 
· The Witness : Yes, sir .. 
Q. You were downstairs,' and the kitchen, I believe, is lo-
cated with the window on the alley side? 
A. Yes, sir. 
Q. That is on the south side of the house. And you heard 
it, I suppo~e, through the kitchen window? · 
A. Yes, sir. 
Q. Sounded as if it had come over from across the stteet 
in the direction-
A. To Church Street. 
Q. What did you start to say? 
A. They live on Church Street and it is right behind that. 
Q. Did it sound as if it had _come from that alley! 
4.. Yes, sir. 
Mr. Goodwin: All right, you may take the witness, gentle· 
men. 
page 25} CROSS EXAMINATION. 
Bv Mr. Collins: 
~Q. ·what is your name! 
A. Carolvn Powell. 
Q. Miss Powe11, you say you were home on January 9 Y 
A. Yes, sir. , 
Q. I mean November 9. How about January 9 f 
A. I don't know whether I was home. 
Q. How do you recall about November 9? 
A. Vv ell, I know I was home. 
Q. What clay was November 9 ! 
A. Well, I couldn't tell you. 
Q. In otl1er words, you had no independent recollection 
of it but since you have been talked to, you are checking it 
l)ack to this particular date; isn't that righU · 
A. Yes, sir. 
Q. If you hadn't been able to check it up and be refreshed 
on it, you wouldn't remember at all, would you? 
· A. Well, I do remember that I had heard that one thing, 
one shot. 
Q. Yes . 
.A.. And that makes me recall tl)at date. 
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Carolyn Powell. 
Q. Well, you heard one shot but it could have been on the 
8th, 7th, or 10th, or any other, except for the fact that the peo-
ple you have talked 'to, the others, said they heard something 
on the 9th ; isn't that right! -
page 26 } A. Yes, sir. · 
Mr. Collins: That's alJ .. 
RE-DIRECT EXAMINATION. 
By Mr. Goodwin: 
Q. Carolyn, Jet ~~e ask yon this. Did you, later, learn a man 
had been shot Y · ' 
A. Yes, sir, the next ·day. · 
Q. And this you heard the night before you hearcl about it! 
A .. Yes, sir. 
Mr. Goodwin: That's all. 
RE-CROSS EXAMINATION. 
By Mr. Coliins : 
Q. Miss Powell, one other question. Of course, at the time 
you heard it, you didn't pay any particular attentionf 
~: Well,. it was sort of loud so I did pay right much at-
tention to 1t. 
Q. You didf 
A. Yes, sir. 
Q. Did you talk to the Commonwealth's attorney abont it! 
A. No, I just talked to him what I knew about it T 
Q. I say, did you do that Y 
A. Yes, sir. · 
Q. Was that recentlyf 
page 27 ~ A. I don't know. (To Mr. Goodwin:) When did 
I talk to yon 7 
Q, I'm asking you. Yon don't know? 
A. I don't know. It's been quite a quite since· I talked to 
Jiim. 
!fr. Collins: That's all. 
(Witness stands aside.) 
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Mr. Goodwin: -Now call :Mr. Zentmyer, please. 
0. H. ZENTMYER, 
was recalled by the Commonwealth. I .• 1, - . 
· DIRECT }JXAMINA.TION. . +. '"·· . 
By Mr. Goodwin Resumed: 
M:r. Goodwin: Do you now have any objection to the map, 
Colonel? Mr. Collins? 
Mr. Collins: .Not at this time. 
Q. l\ir. Zentmyer, come around, please, sir. What portion 
of the city does this· represent, please, sir ('indicating) ? 
A. Block 7, and Block 6, 12, 11, and the courthouse-that's 
undescribed. 
Q. vVhere is the courthouse here? 
A. Block 8, that's the hotel property. 
Q. Show us the courthouse, please, sir. 
A. (Indicating.) 
page 28 }- Q. This represents the court house 1 
A. YeR, sir. , 
Q. And this refers to ,lcff erson A. venue extending north 
from the court-
A. 300 feet to the line of Church Street. 
Q. Does this represent an alley 1 
A. That's a 20-foot alley. 
Q. vVhat building is this right here? 
A. That's Mr. Causey's houRe. 
Q. This one right .here 1 
A. That's the Nicely" Funeral Hom.e. 
Q. Is that the place where Mr. Agnor used to live¥ 
A. That's right. 1\fr. Reynolds, I believe, lives there- now. 
Q. I wish you would show me where Keith Powell, Carolyn 
Powell's father., li"ves Y 
A. (Indicating.) 
Q. Rig·bt there. That's fronting on D Street f 
A. Yes, sir. 
Q. Just nor,th of the alley? 
A .. No, it is about 40 feet north of the alley. 
Q. Where is Mrs. Lipop's house? 
A. That's on this corner ·here. 
Q. ·where is tlw house in which Mrs. Coffman 
page 29 ~ and Mrs. Com ell live 1 
A. Next to it. 
Q. Right here 1 
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A. I've indicated tl1~t. 
Q. Do you sliqw Wiley Luck'~ service station on here? 
A. That would be here. 
... 
Q. That's the Amoco station which Mr. Luck operates, 
isn't iU 
A. That's rig·ht. Q.~ W4ere is-r-w4at is thi$. right here? 
A. That's Mr. Euba.nk's. 
Q. Mr. Eubank's service stRtion 1' 
A. That's the way it was. I took it off of a map I made 
. l\e.f~n-~ tb.~:y started this work down there. . 
.,Q_. M;;\<;le the :µiap before they tore down the service sta-
tjQif' . 
A. Well, I mad-e the map so they could get the contract. 
Mr. Goodwin: Do yOl, want to ~sk the witness any ques-
tions? 
CROSS EXAMINATION. 
By Colonel Stokes : 
~. This· map is drawn to scale, is it not, Mr. Zentmyer? 
A. Yes, it is an inch to 30 feet. 
Q. Did you make this map from measurements or _di'1 you 
copy another map? 
page 30 ~ A. No, I had to remake it. The only map I lmd 
wa.s a 50-foot. map that I made for t~e Standard 
Oil Company when Mr. Eubank-·-·I'Ye got several rp.aps of it in 
there, but I made this from. an actual survey ltnde1· this con-
dition. I changed the flcale. 
Q,. In o.ther words, you had ·a 50-foot map and yon clumgecl 
the. scal.e? 
A. No, I made it from actual measurements. 
Q. Made which from actual measurements? 
A. This map here. · 
Q. W',hy are you talking about tl1e 50-foot map t 
A. I made it when they built the filling station. I've got 
several of them. 
Q. Didn't you use that 1,na p? 
A. No, I did this from actual measurement. 
Q .. ::M:r. Zentmyer, didn't you ~my that this is the way it 
us.ea to be on the other map? 
A. I made that according to the time tl1at this thing hap-
pened. There's nothing; down there now, it is all torn down. 
RoBe.l3att~n v. CQnu.nonwealth ot Vl:rgi.µia.. 35 
C. H. Z ent1nyer . 
. Q. It is all torn down. Didn't you say you put the station 
tliere as it·was on the other mapf · · 
A, Yes-No, Huh-u:q~ 
Q. You didn't say that a .minu,te ago? 
A. ['he way it was before. I platted in there the way it 
was before and th~ p1:unp i$nds are the same and 
page 31 ~ you can loQk at it. · · . 
Q. You tell the Court and jury that every bit of 
this is drawn to scale froni actua..l measurements here right 
nowf · · · 
A. Absolutely. 
Q. As of the 31st day of-e--as of whaU, 31st day of June? 
or what date is that! 
A. 7th. 
Q~ A.s of the 7th of June! 
A.. Yes, si:r. 
Q. This is to actual scale 1 
A. That's right. 
Q. And this building of Eubank 's was there intact on the 
7th day of June?, 
A. No, th~t huilding was there as of the day it happened, 
but I made the map from another map I had. 
Colonel Stokes: That's what I was asking, ~ir. That's 
:all. 
The Witness: I've got to represent the facts. 
The Court: That's all. · 
The Witness: You are bothering with technicalities. 
RE:DIRECT EXAMINATION. 
By Mr. Goodwin: 
Q. Mr. Zentmyer,. that 1u~p is made according to scale t 
A. Absolutely, and you can prove it by scale or actual 
measurement on the ground. 
page 32 } Q. You don't undertake to s~y that you meas-
ured it on the 7th day of June, do you? · 
A. I measured it that evening afh~1· I talked to you, that 
boy of mine and I, and I had some corrections to make on 
Monday. ·wen, I didn't have any corrections, there was some 
other things I wanted to know. 
The Court: If you are going to testify, Mr. Zeutmyer, 
take a seat a1·ound tberc. Th"e jury can't hear you with your 
back to them. 
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( The witness resumed the witness cl1air .. } 
Q. In other words, I understand from you that is a repre-
sentation to scale· of the area here! 
Ar Yes, sir .. 
Q. And those building·s- are- located on there and are the 
buildings that. I requested you to locate f 
A. That's right. . 
Q. You didn't undertake- to locate every building in the 
area, did you Y . ·· 
A. Only those .I indicated in red. 
Q. Yes, sir. Did I request yon to locate the service· sta-
tions, Mr. Eubank's service station and Luck's servic.e sta-
tion and the other service station? 
A. Yes, sir, you asked me that, and l\Ir. Causey's house 
and just the court house, to get ·some salient points. 
Q. Did you put those on according· to measurement8 Y 
A. Yes, sir. 
page 33 ~ Q. Were those measurements taken after I re-
quested yon to prepare this map? · 
.A .. Yes, they were checked. Some of them I had made be-
fore. I knew where they were and in order· that I could sup-
port the evidence, I just checked them back and I knew they 
were the same. 
Q. Chcked back the measurements T 
A. Yes, sir .. 
RE-CROSS EXAl\UN.ATION. 
By Colonel Stokes : 
Q. l\fr. Zentmyer, what clo you mean by checking them hack 
'' to support the evidence'' 1 
A. "What Mr. Goodwin asked me to do. 
Q. Then you made this from another mapf 
A. No., sir. 
·Q. Did you make it from actual measurements? 
A. That's right. 
Q. . ..A.nd you made those measurements on June 7 f 
A. Yes, sir. · 
Q. And you made the map 'according to what was on the 
ground? 
A. No, I wouldn't say I made all of it on .June 7, some was 
' on June 5. , 
Q. Did Mr. Goodwin talk to you on June 7, didn't ~e¥ 
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A. Mr. Goodwin talked to me on Saturdav and 
page 34 ~ I tol? him, '' I '11 have it ready for you Monday 
evening. '' · ~ : 
Q. Andyou-
A. I made the map Sunday. That map is not a copy_ of · 
,any other map. I don't hav-e any other map on a 30-foot 
scale. 
Q. You stated you made the measurements on the same 
afternoon that you talked to Mr. Goodwin, didn't you! 
A. Yes, I made some of them, I didn't make them all. I 
made the rest of them Monday. I didn't want to go down 
and work Sunday. ~ 
Q. You didn't wa.nt to work on Sunday! 
·A. N_o, I didn't work on Sunday. I work on S:unday but 
not in town. · 
Q. You didn't make all of the measurements on that afte1·-
noon Y 
A. No. 
Q. But you did make all of the measurements on the 
ground? 
A. That's right. 1 • 
Q. And you drew this map according to what was on the 
ground! 
A. Certainly. 
Q. On the day that you made the measurements? 
A. Yes. As · far as that goes, I have plenty of witnesses 
that I did. ; 
page 35 ~ Q. That's all rig·ht. Let me ask you this. · On 
June 7, or 5th ol· 8th, was Eubank's service sta-
tion, as $hown on here today-just keep your seat-as shown 
on there now 1 
A. No. 
Q. Then you 4id not make this map according to actual 
measurements? 
A. I made it according to what I know, within an inc}1. 
And that's what we are working on down there now, trying to 
get the muddle straightened out on the plans on the new serv-
ice station. I made a map when I drew the g·round plan for. 
that, see? and I had all of the actual measurements, and that 
filling station was in exi8tenre, exactly like I have it shown,. 
at that time. 
Q. And you. took thi~ map from those actual measurements 
you made for the others? 
A.) didn't take this map at all. The only thing that l 
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disarranged on this map is the way it is today, is t]ie Eu-
bank's :filling· station., and I put it like it was at the time this 
thing was supposed to have happcmecl. 
Colonel Stokes: That's all. 
The Court: Gentlemen, we are wasting entirely too much. 
time on things that aren't relevant. 
The Witness: That's what I think. Good gosh! 
The Court: Mr. Zentmyer, if you don't mind, I'll pass 
on it. · 
page 36 ~ Tl1e Witness: Good gosh; this isn't the first 
· time I have made a map. 
(The witness stands aside.) 
(The map was received in evidence as Exhibit 1 fdr the 
Commonwealth.) 
The Court: Gentleme1·1, we'll take an adjoumment until 
1 :00 o'clock for lunch. ·while you are out, don't talk with 
anyone about the· case, or discuss tlw case with anyone, or 
even talk about it yourselves while vou are out that auvone 
inight overhear you or hear you talk about it. Court is ·ad-
. jorned until 1 :00 o'clock. 
(At 12 :01 p. m. a recess .was taken for lunch until l :00 
p. m.) 
page 37 ~ AFTERNOON SESSION. 
(The trial was resumed.) 
The Court: Any witnesses in tl1e courtroom? 
Colonel Stokes: If Your Honor please, so far as· we are 
concerned with the witnesses introduced, they may stay in. 
T~e Court: All right. Mr. Goodwin, are you through witli 
them? · 
:M.r. Goodwin: Yes, sir, ~o far as we are concerned, they 
may go or stay in the com·troom, either one . 
. The Court: Do )rou all waive the call! 
Colonel Stokes: Yes, sir. 
' 
Ro'Se Batten v. Commonwealth of Virginia. 
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sworn for the Commonwealth. 
DIRECT EXAMINATION .. 
By Mr. Goodwin: 
39 
· Mr. Goodwin: You gentlemen admit Dr. Emmett's quali· 
fications? 
Colonel Stokes: Yes, sir. 
Q. Dr. Emmett, you are chief surgeon of the C. & 0. Rail· 
road Hospital, are you not? 
A. Yes., sir. · 
Q. Were you at home on the night of November 9, the night 
Mr. Marion Piercv Anrl~rson came in there! 
page 38 } A. Yes, sir. ., 
Q. I wish you would state what you saw of him, 
what you did on that occasion. 
A. I don't remember the exact hour and the hospital record 
doesn't establish it as to its exactness. I came from my_ 
office to the front of tl1e hospital and somebody told me that. 
a man had collapsed in the hall, and I went to the admission 
desk and saw Mr. Anderson fall. I saw some evidences of 
Mood on his clothes so I hurriedly, with the assistance of 
whoever was there, got him int.o the stretcher and made pro· 
visions to examine him. He was not conscious-apparently 
not. In any event, he was terribly shocked. A very hurried 
and casual examination showed· that he had two bullet wounds 
in his body and I made some inquiry ~s to how it had hap-
pened and I don't recall that he answ:ered my questions at 
all. Somebody said tl1at there was a lady in a car with · 
liim and that this lady was out in front. of the hospital. So 
I went out to talk with her and she was in a verv distressed 
state of mind, crying and hysterical, and I did11't recognize 
lier at the time because it wa~ dark out there, and I got no 
information at all from her. So I came back and directed 
my attention to the patient. 
Q. ·where were these bullets or bullet wounds located? 
.A. One was in his chest wall and the other was at the 
margin between his chest wall and his abdominal cavity. 
Q. Was that just below his rilJ? 
page 39} A. Yes, the second wound was just below his 
ribs, rigl1t at the margin of the towest portion of 
his. chest cavity, the lowest portion of his rihs. The other 
wound was higher up in his cl1est wall. 
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Q. You say '' second wound'', you mE-an the second one yon-
described Y 
A. Oh, yes, I was ref erring to my description. · 
Q. You, of course, have no way of knowing which one he 
received first or anything like that? 
A. No, I thinl~ it would Iiave been impossible. . 
Q. Did either of those wonnds cam:;e his death! 
A. _Yes~ I think the wonnd in the abdominal cavity cansecl 
liis death. I state that because. the autopsy, whicah was made 
later, show~d that' there was a complete severance of the 
blood supply to the entire small bowel, that is, the vessels 
which supply the small bowel were cut. · 
Q. There would have been no way to have prevented his· 
death, even by surgery Y 
A. No, tt 1V~>Uld not have J)een. V.l e are very cautious about 
cxploring·];,~le, operating· on people, who have comhi.ued 
, chest wolitld·r.·lmd abdominal wound because most of those 
people tolerate surgery very baclJy. And our reasons fol'" 
not operating on this man were, first, that he had this dual 
type of wound, a'nd, second, he responded very completely 
to restorative measures and we hoped tllat his ab-
page 40 ~ dominal problem was not particularly severe. It 
was a day or two-two or three days in the con-
valescence· in which it appeared that he was going to get by 
· all right. He did not have eviden<~es of perforation of any 
· of his viscus and, as subsequent events proved, .. we were right 
in that, that he did not have a perforation but he did have an 
obstruction of the blood supply wliich could not lmve been 
restored under any measures that we are familiar with. 
Q. The wound in his chest, I believe, turned out to be super-
:ficial f 
A. Yes, that did not enter llis hmg cavity or chest cavity. 
It was limited entirely to the thoracic wall. 
Q. Would you recognize now the lady to whom you talked_ 
out in the cad · 
A. No., I would not have recognized her, as contrasted ·with 
my view of her at night, at all. 
,Q. At that time, you say she was llig·llly upset f 
A. Yes, sl1e ·was very emotional and crying in a very dis-
tressed manner and she did not, as I recall, reply to any in-
quiry I made. 
:Mr. Goodwin: You may take the witn~ss, gentlemen_ 
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CROSS EXAMINATION,. 
Bv Colonel Stokes : 
., Q. Doctor, of course you don't remember what inquiry you 
. made of her at the time-definitelvY 
page 41 ~ A. I don't remember definitely: My intflrests, , 
naturally, was to determine whether this man had 
been injured immediately or whether it had been a delayed 
injury, or what relationship hii;; injury had to his collapse. 
A. That is, the normal thing·s you would be interested in 
in a patient? 
A. Yes., sir. 
Q. Now, Dr. Emmett, you say -the patient responded tb 
the treatment, or in the degree, with reference to what was 
done, for sometime f 
.A. Yes. 
Q. And that the immediate c~use of death ·was the sevei:-
ance of this blood to tlle intestine Y 
A. Yes. , . 
Q. And he had no-I think in my terms, probably, a swe]J. .. 
ing, to indicate anything· other than he was responding along 
as· could be expected? 
A. There are certain symptoms that ordinarily occur in 
patients who have had gunshot wounds of the abaominaJ 
cavity where there are perforations of the intestinal struc-
tures., or the stomach, or any of the hollow viscus. As a mat-
ter of fact, there are a numher of symptoms that occur ,to 
lead you to believe that a man has a pcritoniti~ in a perfora-
tion, and none of which ocenrred in this man's case. 
Colonel Stokes: None of wl1irh occurred in this 
page 42 ~ n1an 's case. .That's all. 
RE-DIR.l~CT EXAMINATION. 
Bv Mr. Goodwin: 
.. Q. Dr~ Emmett, do you recall on what date he was brought 
to the hospital 1 
A. I have the records here, if I may refer to them. 
Q. Yes, sir. , 
A. The record showR that he came in the hospital on No-
vember 9, '47; tl;tat was in the evening. 
Q. How long did he stay there, sir? 
l\. He died on November 15, '47, 1 :45 a. m. 
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Mr. Goodwin: That's all, sir, unless they want to aRk you 
some more. 
The Court: Any furtl1er question, g·entlemeu Y 
Colonel Stokes: That's all, sir. · 
· ' The Court: I am going· to excuse Dr. Emmett and let him 
go back to the l1ospital and if we need you any more, we will 
call you~ Doctor. 
(The witness stands aside.) 
Mr. Goodwin: Call Mr. R. F. Craft. • I 
page 43 ~ R. F'. CRAFT, 
sworn for the Comonwealth. 
DIRECT E-XAMINATION. 
By Mr. Goodwin: 
Q. Mr. Craft, you are chief of police of the City of Clifton 
Forge, aren't you t 
A. Yes, sir. · . 
Q. And haye been for a number of years? 
A. Yes, sir. . 
Q. ·you were such on November 9, 1947¥ 
. A. I was. 
Q. I wish you would state whether or not you were called 
. to the hospital on that night. 
A. I was. 
Q. Did you go T 
A. Yes, sir. 
Q. With whom Y 
A. Mr. Gibson. 
Q. What was the situation when you arrived at the hospi-
t~T . 
A. Well, we had a call in the office to send officers to the 
hospital, that a man had-
Q. Don't testify as to what somebody told you on the tele-
phone. 
A. Well,. come and investigate a case. Wl1en I got there, I 
found Mr. M. P. Anderson, from Alleghany, Vir-
pag·e 44} ginia, had been shot. 
Q. Did you know Mr. Anderson previously·? 
A. No, sir. 
Q. All right, sir, go ahead. 
,.. 
.-
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.A. Mrs. Batten was in his car in front of the hospital. 
Q. Sitting in front of the hospital f · 
A. That's right. 
Q. Did you go talk to her! . 
A. Yes, sir, I tried to talk to her there. 
43 
Q. I wish you would state what you did when you 
approached Mrs. Batten. 
A. w·eU, the first thing I did, I had informatioµ ,that she 
liad a gun, and I told Mr. Gibson, for him to go to one side 
of the car and I go to the other, and I went to where she was 
sitting in the front seat of the car, and I was trying· to talk -
to her and I told him to look for the gun. And he found the · 
gun in the back seat of the car. 
Q. ·what sort of gun was itf 
A. It was a .32 Qolt pistol. 
Q. Did you see where Mr. Gibson got the gun from in the 
back of the car? · 
A. I didn't exactly see him where he pulled it 011t from; no, 
sir. 
Q. But you have seen the gun 1 
A. Yes, sir. 
page 45 } Q. Is this the gun (exhibiting)?. 
A. That's rig·ht. 
Q. Have you had thaf in your possession sincet 
A. I have. 
Q. Did you examine the gun at the time? 
A. Yes, sir. 
Q. What was the condition, with reference to t11e loading 
of the gun! · 
A.. It was fully loaded and two cartridges spent in it. 
Q. Two Gartridges that were spent! 
A. Yes, sir. 
Q. Did you have those same cartridges and same empty 
Rhells in it when it was brought in the court room this morn-
ing! . 
A. I did, sir. 
Q. In the same condition. These are the ones I took out 
and put on the table (exhibiting)? 
A. Yes, sir. , 
Q. You say it was a .32 Colt? 
A. That's rig·ht. 
Q. It is a revolver type, not automatic? 
A. That's right, revolver. 
Q. Are you familiar with th~ operation of that type of gun t 
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A. Yes, sir, I've shot that type of gun, or owned one at. 
one time. 
page 46 r Q. Is it possible for that gun to have been dis-. 
· charged twice without two separate operations of 
the :firing mechanism? 
Colonel Stokes: Vf e object until he has shown that he has 
special knowledge. 
The Court: I think he is qualified. Objection overruled .. 
Colonel Stokes: Exception. 
The Witne.s~:: Question again, please! . . 
Mr. Goodwin¥;:· -Will you read the _question back, Mr. Lee. 
(The last question was read by the reporter.) 
A. No, sir, you would have to pull the trigger twice on that 
· type of gun. 
Q. Mr. Craft, did you bring Mrs. Batten down to the police 
station? 
A. I did, sir. 
Q. Did you, later, talk to her-
A. No, I beg your pardon. I didn't bring her. I had her 
brought. 
Q. I believe Mr. Lambert brought her J . 
A. No, sir, Mr. Gibson brought her. . 
Q .. Did you, later, talk. to Mrs. Batten down .here at the 
police station t 
. A. I did. 
Q. ·Did she tell you that she was in the automobile! 
. page 47 } , Colonel Stokes: '\Ve object to the leading ques-
tion. 
The Court: Don't lead. 
Q. What did Mrs. Batten say, with reference to who was 
present when Mr. Anderson was shot? 
A. Who was present t 
Q. Yes, sir. 
A. She and Mr. Anderson. 
Q. Where did she say the shooting took place f 
A .. Somewhere in Clifton 1-1-,orge, thought probably on Main. 
Street. 
Q~ j\..ccording- to her statement to you,. was the automobile 
parked at the time or was it in motion, traveling t 
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'· A. It was in motioi1, traveling. 
Q. Traveling where? 
A. On the street. 
Q. In which direction? 
A. East. 
Q. On Main Street? 
A. Yes, sir, the way she told it, I took it to be Main Street. 
Q. In other words, from l1er statement, there was nobody 
present but her and Mr. Anderson Y 
A. ~er and Mr. Anderson were present . 
.. Q. According to her statement to you, the car was being 
driven? . 
page 48 ~ A. My Mr .. Anderson. 
Q. By Mr. Anderson f . 
A. That's right. 
Mr. Goodwin: You may take the witness, gentlemen . 
.CROSS EXAMINATION. 
By Colonel Stokes : 
· .Q. I understood, Mr. Craft,. you were· attempting to tell 
what Mrs. Batten said. I would like for you to tell it, in 
narrative form, just what she said, instead qf just answer-
ing a few questions. Just what did Mrs. Batten say about the · 
transaction you investig·ated? 
A. About the whole thing· l 
Q. Yes.· 
A. You just want me to tell about what she told me? 
Q. Yes, as near as yon can. You can't repeat it exactly. 
A. No, sir, I can't repeat it exactly. 
Q. As near as you can tell us. 
A. Well, to start off with, she told us she lmd spent the 
week end with Mr.· Anderson at his l1ome at Alleg·hany, Vir-
ginia. Left there on Sunday afterhoon, came on into Coving-
ton and stopped at Mi·. Anderson's sister, talked with them a 
while-I believe she said they had a drink there, and Mr. 
Anderson wanted to pay her for a lot while they was theie 
in Miss Anclerson 's home-well, I don't know whether it was 
.Anderson or not. Anyhow, Mr. Anderson's sister. 
page 49 ~ And they left there and came on to Selma to her 
mother's. ]\fr. Anderson got out of the car and 
went in the house and stayed a little while, carried in pack-
ages-probably eggs, I believe she said; came on out, left 
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there, and they drove on towards Clifton Forge; got down 
here in town somewhere, she suggested they go to Sam's Grill 
for a sandwich. He said, ''Well, I '11 buy you a. sandwich this 
time, but it will be the last damn sandwich you '11 ever get,'' 
says, "I'll kill you before you g·o back to live with that damn 
son-of-a-bitch,'' meaning her husband. So along about that 
time the gun was. displayed and they got in a scuffle over the 
gun and it muist have went off. She didn't hear the report of 
the gun in the excitement, and anytlling like that, but sl1e did 
say he was trying to kill lier. M1~. Anderson then tumed the 
oar around, went btwk tp the hospital, wal~ed in the hospital, 
arid she don't remember anything about that, only scuffling 
over the gun. She came to h~rself, she said, in front of the 
hospital. 
Q. NOW· the police office is here in this court house? 
A. That's right; yes, sir. · 
Q. 'l'his court hou~e is, you mig}1t say, about a block from 
that corner of D Street and Church 1 · 
A. Well, 'it would b~ 011e block out and one block up. 
Q. You know where Mrs. Cornell lives and Miss Carolyn 
Powell¥. 
A. Ye$, sfr. 
pag~ 50· ~ Q. Is that about a block from here! About a 
block from the police office f 
A. A littl~ bit ov'er a block, the .way you have to walk. 
\ Q. A little bit over a city block? 
A. Yes. 
Q. Would you, as near as you can, estimate for the Cour.t 
and jury about how many city blocks it is from here to the 
C & 0 Hospital where l\{1\ Anderson·wentf 
A. Eight blocks-wait a. minute now-just about eight 
blocks from here, 8 streets, about nine blocks, I'd say; yes, 
~~ . 
Q. And you .got this call to com!=} to the hospital. You are 
chief of police? 
A. That's right. 
Q. Got thia call to come to the hospital to investigate a 
~hoQtingY 
A. Shooting·. 
Q_ And tok Patrolman Gibson with you'? 
A. That's right. 
Q. Did you go in the car~/ 
A. Yes, sfr. · 
Q. Did you saunter along or go. as · fast as yo:u could with 
safetyt 
'I 
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A. I went p~etty fast. 
Q. When you got there, Mrs. Batten was still 
page 51 } sitting· in front of the hospital in the car! 
A. Tl1at's right. 
Q. In Mr. Anderson's automebile·f 
A. Yes, sir. 
Q. Did you go into the hospital? 
A. Yes, sir. 
Q. Was Mr. Anderson still in the lobby or had he been 
taken up to· his room? 
A. In the room. 
Q. Did you go right up to his room! 
A. Yes, sir. 
Q. Naturally, you wanted to find out who shot him? 
A. I did. 
Q. When you go't into his room, was he in the bed or 
sitting on the side of the bed,! · 
A. He was in, the be<l on the first trip I made. 
Q •. He was in the bed? 
A. 'Yes, sir. 
Q. The second trip, how soon was that rig·ht after that? 
A. I wouldn't say, :Mr. Stokes, I don't know exactly for 
we questioned Mrs. Batten down here at the office and I went 
back after that. 
Q. The first time you saw him, he was in bed 1 
A. Yes, sir. 
Q. And, of coui·se, you asked him who shot him f 
})age 52 }- A.. Yes, sir. · 
Q. Did he make any reply to that? 
A. Yes. 
Q. What did he say T 
A. He said, "I haven't been shot.,,. 
· Q. Didn't he say no one shot him? 
A. That's right, be said, "I haven't been shot." He said, 
"I'm hurting in here" (indicating). 
Q~ Didn't he say no one shot him? . 
A. He said, "I haven't been shot." I believe that.'s what 
be said. 
Q. Think right bard, Mr. Craft, because I know you want. 
to get it just like it was~ When you asked him who shot him-
I wish you would try to refresh your memory-didn't be say 
no one shot him 1 · 
A. I wouldn't say, Mr~ Stokes, he might have said that. 
I know he give me, or left me under the impression, he hadn't 
been shot. 
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Q.· Didn't he leave you under the impression-that Ii~- said 
no one· shot mm! 
l\fr. Goodwin : If Your· Honm.· please, I submit tne, ·witness: 
I1as answered the question three or four times. 
Colonel Stokes: I want to be fair. 
The Witness: I don't see the dffference. 
Mr. Goodwin: I don't see the difference if hci 
page 53 r hadn't been shot or :no one shot him. 
The ·Court: Colonel Stokes, try not to repeat .. 
Colonel ,Stokes: I'm . not trying to embarrass him b¢ I 
want him to· thii}k right hai·d. 
Q. Do you think that's tl'Ie only answer you can make, lvir. 
Craft? 
'A. He said, '' I haven't been shot.'" He left me under the 
thought that no one had sliot him. 
Q. He left you under the impression that no one had shot: 
him .. And that was in reply, naturally, to yonr investigative. , 
question as to "Who shot you?'' Wasn't iU 
A. Yes, sir, he replied to me. 
Colonel Stokes: That's all. 
RE-DIRECT EXA1\UNATION. 
By Mr. Goodwin: ' 
,, Q. Mr. Craft, did you get l\ifr. Anderson's clothes from tile 
hospital! 
A. I did, sir. 
Q. Have they been in your possession ever since f 
A. Yes, sir. 
Q. Is this tbe snit you got there ( e,xbibiting) ! 
A. Yes, sir, that's the suit and the shirt, undershirt, and 
pistol. · 
Q. Were they in this condition when you got them f 
A. Yes, sir, just like that. 
Q. You kept them in your possession ever since 
pag·e 54 ~ you got them f · 
A. Hanging up in my office; yes, sir. 
Q. Was there al~o a necktie with this? 
A. Yes, sir, a necktie with it there somewhere. There was 
one hanging in there. It may be in the pocket .. 
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Q. Mr. Craft, were these stains,. these dark brown stains, 
on the shirt when you got iU 
A. All this blood and everything Y 
Q. Yes, sir.· 
A. Yes, sir. 
Q. Were also these marks up here, these red marks ( ex-
. hibiting), on the collar and-
A. Yes, sir, they were on there. 
Q. On the right side. Ancl did this necktie· have the hole 
in it (exhibiting) f 
A. Yes, sir. : 
Q. And that stain (exhibiting) f looking as if it was a pow-
der-burn¥ 1 • 
· A. Yes, sir. · 
Q. Is this his vest ·with a hole through the pocket ( exhibit-
i ug)? 
A. Pocket; yes, sir. 
Q. And this the coat (exhibiting) Y 
A. Yes, sir. 
page 55 ~ Q .. was this hole in it? (Indicating.) 
A. Yes, sir. 
Q. And this. mark around it (indicating) 7 
A. I think it is powder-marks. I call it powder-marks. It 
looks to me like it is. 
Q. I'll ask you if this shirt had more than one hole in it f 
A. Yes, sir, it did. 
Q. One, I believe, clown here corresponding to about the 
location of the hole through the vest and the coaU 
A. That's right, sir. 
Q. And another-several holes up here (indicating)? 
A. That's right, sir. · 
Q. I'll just point out the hole here and another hole here and 
a third· one here. 
A. That's right. 
Q. As if a bullet had penetrated this, come out-
Colonel Stokes: I object to that, if Your Honor please. , 
A. That's right. 
The Court: The question is leading. 
Mr. Goodwin: All right, sir. That's ~II, sir. 
Colonel Stokes: Just one minute. 
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page 56 ~ RE-CROSS EXAMINATION. 
By Colonel Stokes: 
· Q. In recounting what Mrs. Batten .told you, do you recall 
whether she said anything about having been hit? 
A. Yes, sir. 
Q. What did she say? 
A. She said they were scuffling, she was trying to get the 
g·un, she was trying to keep him from shooting her, and all 
at the same time, he up and hit her in the face .. 
Q. Did you see any sign of a blow on her Y 
A .. , Yes, sir, I did. 
Q. Which side was it on the temple? 
A. It was alongside of her face. 
Q. You saw that? 
A. Yes, sir. 
Q. Did you make niore than two trips, whatever you call it, 
to Mr. Anderson, or visits to 1\fr. Anderson? 
A. Yes, sir. 
Q. He never did tell you? 
A. N q, sir, he never did. 
Q. Nothing different from what you said Y 
A. No, sir. 
Q. Did he repeat the same thing or about the same thing? 
or did he say nothing more about iU 
A. Mr. Stokes, he never did say anything to me about it, 
never would talk to me about it. 
page 57 ~ Q. Except what you've said.? 
A. Yes, sir. 
Colonel Stokes: That's all. 
RE-DIRECT EXAMINATION. 
By Mr. Goodwin: 
Q. Mr. Craft, with reference to the blow on the temple, 
which Mr. Stpkes just asked about, what did she say ·she got 
hit with? how did he hit her? 
A. ·with his :fist, with his hand; fist or hand. 
Q. With his fist? 
A. Yes, sir. 
Q. And at the same time, they were scuffling over the 
gun Y · 
A. Yes, sir. 
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Q. And at the same time, he was driving the automobile 1 
.A. The car was moving. 
Q. Well, she said he was driving it t 
.A. That's right. 
Q. She never, at any time, claimed that she was' driving? 
A. No, sir. · . 
RE-RE-CROSS EXAMINATION. 
Bv Colonel Stokes: 
· Q. Did she seem to be intoxicated 1 
.A. No, sir, I wouldn't call her drunk; she was drinking. 
Q. You wouldn't call her drunk but did she seem 
page 58 } to be under the influence¥ 
A. No, sir. She made a statement -tq me that 
they had been drinking. 
Q. Do you recall whether her hair was down, pulled down! 
.A. Well, I don't know, Yr. Stokes. 
Q. You don't know whether it was or not? 
.A. No, sir, I don't know. 
Q. You did notice that one of her earrings was gone! 
A. That's right. 
Q. You, lool~ed for that? 
A. We looked for that. 
Q. You couldn't find it t 
,A. No, sir. 
,Colonel.Stokes~ That's all. 
(The gun and clothes were received in evidence as Exhibits 
2 and 3, respectively, for the Commonwealth.) 
RE-RE-RE-DIRECT EXAMINATION,. 
Bv Mr. Goodwin: 
·Q. What time did you get your call, Mr. CrafU 
A. At the hospital-8 :25. 
]\fr. Goodwin : That's all. 
(The witness stands aside.) 
·' 
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page 59 .. t M. D. GIBSON, . 
sworn fo1· the Commonwealth. 
DIRECT :EX.l\MINATION. 
By Mr. Goodwin : . 
Q. Mr. Gibson, you were employed as a police officer on the 
night of November 9 of 1ast year¥ 
A. Yes, sir. · 
Q. Did you go with Mr. Craft to the C. & O. Hospital in 
answer to .a c~.- to come and investigate somebody· who ,had 
been shoU .. : · . . 
A·. Yes, sir. 
Q. Did you go with Mr. Craft to the automobile in which 
Mrs. Batten was sitting! · 
A. How was that? 
Q. Did you go to the automobile in which Mrs. Batten was 
sitting at the hospital Y . 
A. Yes, sir. 
Q. You and Mr. Craft went there together, did you t . 
.A.. Yes, sir. 
Q. Where was Mrs. Batten in the automobile! 
A. Sitting in the front seat on the right-hand side. 
Q. What sort of automobile was it Y 
A. Chevrolet. 
Q. Was· it a two-seated car! . 
A... Well, I'm not positive but I think it was a two-door 
sedan. 
page 60 ~ Q. Two-door sedan. It had a front seat and back. 
seat though Y 
.A. Yes, sir. 
Q. You know thaU 
A. Yes, sir. 
Q. Did you find a gun in there t 
A. Yes, sir. . 
Q. Where was the gun! 
A. In the rear seat between the npholstering and the-
cushion, shoved down between them, on the· left-hand side. 
Q; On the left-hand side f 
.A.. Yes, sir. . 
Q. It was shoved down b.etween the upholstering and the 
cnshionY · 
°A. 'Y'es, sir. · 
Q. Was it in such a po~ition that it could have been casually 
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·tossed back there, or was it where somebody had pushed it 7 
Colonel Stokes : I don't think that's a proper question. 
fhe Court: Probably his question was not properly made 
but I think he has a right to ask the witness on that ~ub-
ject. : . 
Mr. Goodwin: I was trying to save time. 
Q. How was the· gun located in the seaU and 
page 61 ~ how far was it down¥ 
A. vY ell, the h~ndle was sticking up. I could 
see the handle sticking out. 
Q. You could see the handle sticking out Y 
.A. Yes, .sir. · 
Q. · Is that all of it you could see 1 
.A. Yes, sir. 
Q. Is this the gun or appear to be the gun? (Exhibiting.) 
A. Yes, sir. 
Q. How much of it was pushed down in there, 
A. About that much of the handle was sticking· up (illus-
trating). The rest of the gun, you couldn't see, just the handle 
sticking up. 
Q. Was that cushion tight against the side of the cart 
A. Yes, sir. (J. ,Just like any ordinary cushion Y 
A. Yes, sir. 
Q. Did you talk to Mrs. Batten at the time! 
A. Yes, sir. 
Q. "\Vas she coherent or. was she upset or what was her con-
dition 1 
A. "Well, she was crying and all upset. You couldn''t hardly 
get her to talk any at all, just now and then. · 
Q. I believe Mr. Craft actually talked to her? he was the 
one who questioned her there in your presence f 
page 62 ~ A. How was that again f . 
Q. Did you question her yourself or were you 
simply present when Mr. Craft talked to her? 
.A.~ '\Vell, Mr. Craft talked to her after we come back to 
the police station. 
Mr. Goodwin: I believe that's all, Mr. Gibson. Take the 
witness, gentlemen. 
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CROSS EXAMINATION. 
By Mr. Collins: . _ 
Q. Mr. Gibson, you went to the hospital in the car with Mr. 
Craft! 
· A. Yes, sir. 
Q. And I believe he proceeded in the hospital and you stayed 
outside; is that right 7 
· A. Yes, sir. 
_ Q. And then you.went up to the car where Mrs. Batten was? 
A. Yes, sir. 
Q. At that time, had 1.\fr. Craft come back out of the hos-
}l)ital or did you go up to the car first f 
A. Well, at first, Mr. Craft-we was t~gether when we 
stopped there and he didn't know who it was, or anything, 
and he told me to stay out and he went on in the hospital. 
Q. Don't tell what he ~aid, now. He went on in the hos-
pital and you did what? 
page 63 ~ A. Got in the car. 
Q. You got in the car and sat down beside of 
her and talked to her? 1 
A. Yes, sir. . 
Q. What did you say her condition was with reference to 
orying and so forth? 
A. Well, she was-I asked her some questions there and 
she was crying and bawling, going_ on, she wouldn't hardly say 
anything; just now and then she would talk. 
Q. She talked between the crying and so forth¥ 
A. Yes, sir. · , 
Q. What did she tell you with reference then to what had 
taken place f what happened? 
A. \Vell, she told me that he was drinking and he had got 
, mad at her because she told him she was going to quit him, 
and said they were going along the road and she looked around 
and he had .the gun pointed right at her, and they got to 
scuffling and it must have went off. 
Q. He got mad because she told him she was going to quit 
him! 
A. Yes, sir. 
Q. And she turned her bead and be had the gun right at 
her and she grabbed the gun and they got into a scuffle? 
A. Yes, sir. 
Q. And then Mr. Craft-who came down to the 
page 64 ~ city hall with her· in the car! 
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.A. I drove the car. 
Q. Mr. Craft talk to her again clown heref 
..A. Yes, sir. 
Q. Were you present when Mr. Craft talked to· her T 
A. No, sir. 
Q. ,You were not 7 · 
A. No, sir~ 
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(J. Now did you go back to the hospital to see Mr. Ander"":" 
son? · 
A. No, sir. 
Q. You did noU 
.A. No, sfr. 
I. 
Q. Did you help Mr. Craft to look for an earring iu the car,. 
or anywhere t 
A. No, sir. . 
Q. Did you notice whether she })ad any bruises on her face 
or any part of her? 
A. I'm not for sure. I think she had-I believe one up on. 
J1er forehead somewhere, I'm not positive. ' 
Q. A bruise or something on the side! · 
A. Red looking. . 
Q. Red looking on some part of her head! 
A. Yes, sir .. 
' Q: Was there any statement made with reference 
page 65 } to Anderson striking her, or anything of that· 
nature, so far as you know? do you remember! 
A. I didn't hear it. 
Q. You didn't talk but a little while up there! 
..A. Yes, sir. . 
Q. Was her clothing, her hair, and so forth, disrupted or-
A. Well, her hair was messed up some. 
Q. Messed up? · 
.A. Yes, sir. 
Mr. Collins: That's all. 
RE-DIRECT EXAMINATION. 
Bv Mr. Goodwin: 
·Q. Mr. Gibson, you looked around in the back seat of that 
c-a.r, did you! · 
.A.. Yes, sir. 
Q. Was there a small suitcase .or bag or grip or some .. 
thing? 
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A. It was a: grip. 
· Q. Where was itt 
A. It was sitting right behind the driver's seat. 
Q. Was if open or closedf 
A. When I saw it, it was open:. 
Q. It was open Y 
A. Yes-, sir. 
Q. Did it have some clothes in- itt 
page 66 } A. Yes, sir. 
· Q. When did you first see it f 
A. W ~U, 'l n~ver saw it until after we come downtown .. I . 
saw the· grip· setting there too but I didn't pay ~1y attenti011 
after I found the gun. 
Q. You didn't examine it at the time! 
A. No, sir. 
Q. But it was open when yon first saw iU. 
A. Yes, sir .. 
Q. And it was on the floor or on the seat f 
Ar On tlle floor. 
Q. On the floor of the back seat f 
A. Yes, sir. 
Q. ·what sort of grip was itY can you describe itf 
A. w· ell, I didn't pay so much-it was just a: small grip,. 
sate.he!. · 
Q. You say it had some clothes in it! 
A. Yes, sir. 
Q. Did it have men's clothes or women's elothesf 
A. ·Well, it looked like some overalls and blue looking s.tuff 
in it. I didn't look in it-
Mr. Goodwin: Tl1at 's all. 
RE-CROSS EXAMINATION .. 
By Mr. Collins : 
Q. Mr. Gibson, do yon recall whether that grip 
page 67 } had a zipper top or snap top t 
A. I don't remember. 
Q.· It was behind the driver's seaU 
A. Yes, sir. 
Q. What kind of car was this, with reference to how many 
doors¥ . . 
A. The one they was int Q. Yes .. 
'1 
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A. I'm not positive but I thi:pk it was a two-door sedan. 
Q. vVas there a division in the front seat, the two seats 
separate, two front seats¥ 
A. Yes, sir. 
Q. They_ were. When you got in the back seat, whiQh side 
of the car did you get in from 7 she was sitting on the right 
of the car and you were sitting under the steering wheel for a 
while· . 
.A. I got in on the left side. 
Q. Then whe11 you got in the back seat, you got in on the 
left sideY . 
A. I found the gun and things and I turned around a~~-
reached right over the back seat. · 
Q. You did what¥ 
A. I didn't get in the back seat. 
Q. You just re~ched over the front seat and got the gun 
from in the bacli seat Y 
page 68 ~ A. Yes, sir:. 
Q. From- sitting· behind tµe wheel? 
A. Yes, sir. 
Q. And did I understand you to say that this grip was 
opened? 
A. Yes, sir. 1 Q; Did you look in the car to see whether there were any 
bottles in the car or not 1 
.A.. Well, the. bottles, I found-I think it was three pint 
bottles and a Coca-Cola bottle in there. 
Q. Where were they¥ 
.A. .. Two of .them was in the front seat and one of them 
was in the glove . compartment. · · 
Q. Onef 
A. One empty pint bottle was in the glove compartment. 1 
Q·~ One empty pint bottle was in the glove compartment 7 
A. Yes, sir, and two of them was on the floorboards of the 
. ' ' 
car. 
Q. Where was the Coca-Cola bottle? 
A. It was in the floor of the car somewhere. 
Q. This was a sedan car, glass windows, and so forth,? 
A. Two-door sedan. · 
Mr. Cqllins: That's all. 
• 
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RE·RE-DIRECT EXAMINATION. 
By Mr. Goodwin: 
, Q. Mr. Gibson, since· the bottles have been m~n-
page 69 } tioned,. I ask you to look at these and see if they 
. are the bottle that were found in there (exhibiting). 
A.' Yes, .sir. 
Q. These have been in the paper bag and what's on the side 
of the paper bag there¥ what name T 
A. They wasn't in that. That's my name. That was a 
l unoh bag I had. 
Q. I notice one of these has a West Virginia stamp on it. 
Will you look to see if that's c01•rect, sir? (Handed it .tu 
the witness.) 
· A. Yes, sh~. 
Q. What were the dates on the two with the Virginia ABC 
stamps f look at those dates. (Handed them to the witness.) 
A. I didn't notice what the dates were. 
Q. Look at them now, please, sir. 
A. October 15. 
Q. One of them is October 15. What's the "Philadelphia" 
one? (To the· reporter: That's the brand, Mr. Lee.) 
A. I don't know. whether it is an 8 or 10-0ctober 13. 
·. Mr. Goodwin: That's all, sir. 
Introduce those in evidence. 
(The four bottles were received collectively as Exhibit 4 fol'' 
the Commonwealth.) 
By Mr. Goodwin: . 
Q. The other bottle in here was a soft cll'ink 
page 70 ~ bottle 7 
A. Yes, sir. 
Q. That was also found in the cart 
A. Yes, sir. 
Q. All of the bottles were empty, weren't theyY 
A. Yes, sir. · 
Mr. Goodwin: That's all. 
RE-RE-CROSS EXAMINATION. 
By Mr. Collins : 
• 1 ~· 
l ;, 
. :; ' ~- i' 
Q. There was no date on this bottle that has the West Vir-
,.. 
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ginia stamp on it, is there? so far as you kno:w, there is no date 
on there, is -there f 
.A. No, sir, no <late on that. 
Mr. Collins: That's all, sir. 
The Court: Stand aside. 
(The witness stands aside.} 
Mr. Goodwin: Call Mr~ Lambert, please. 
W. E. LAMBERT, 
sworn for the Commonwealth. 
DIRECT EXAMINATION. 
.y_ 
I • 
Bv Mr. Goodwin: 
· Q. l\tir. Lambert, you are a sergeant of the Virginia State 
Police, are yon not Y 
A. Yes, sir. 
pa&·e 71} Q. And were such on November 9 of last year! 
A. Yes, sir. 
Q. I wish yon would state whether or not you assisted Mr. 
Craft and Mr. Gibson in the investigatioi1 of the shooting of 
a mail named Marion Piercy Ander~on ! 
A. Yes, sir, I did. 
Q. Did ·yon go to the hospital? 
A. Yes., sir. 
Q. Did you talk to Anderson! 
A. Yes., sir, I tried to talk to him. 
Q. Did you later talk to Mrs. Batten t 
A. Yes., sir. 
Q. I wish you would state what, if anything, Mrs. Batten 
]1ad to say with reference to who was present when Mr. An-
derson was shot! 
A. She didn't say anyone was present except Mr. Ander-
son. 
Q. Did she say she was with him? 
A. Yes., sir. 
Q. She and Mr. Anderson were together and nobody else 
was there? 
A. That's right; yes, sir. 
Q. Where did she say this shooting took place? 
A. She said they had entered Clifton Forge and it was 
down here where the str~ets was lighted. 
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page 72 ~ Q. Did she say that the car was being ·operated 
in motion at the time or that it was parked some-
where? . . 
· A. Said it was in motion. They were headed eastwardly 
towards Sam's Grill. , . ; 
Q. Who did she say was driving the car f 
A. Mr. Anderson .. 
Q. Did she describe the circumstances under which she 
claimed the sb99ting took placeY 
A .. Yes, sir, she said tha_t they .had come down to her home-
in Selma and Mr. Anderson had gotten out of the car and 
taken sonie tliings in the house and she stayed in the car. 
And when he come back, why she said she would like to have, 
a sandwich and he sayi:;, ''We'll go out to Sam's Grill." And 
she said after they had enterecl the city limits here of Clifton 
that he told her '' This will be the lm~t damn sandwich you'll 
ever eat'", and said he pulled out this gun, and in the scuffle 
why apparently it must haye gone off. .And said he turned 
the car around then-said they, had gone p;;ist the court house 
when the shooting had taken place, and he turned the car. 
around then and taken him to the hospital~ that he tolcl her 
he was shot. . 
Q. Where did she say he told her he was shot f 
A. Before he turned the car around, I understood her to 
say .. 
Q .. Did Mrs. Batten appear to be intoxicated at the time 
you talked to-her or noU 
pag·e 73 ~ A .. I wouldn't say, Mr .. Goodwin. I could smell 
intoxicants on her and she was crying, kind of 
hysterical.. . 
Q .. You would not caII I1er intoxicated 1 
A. No., sir. 
Mr. Goodwin: All rig·ht. You may take the witness, gen-
_tlemen .. 
CROSS EXAMINATION .. 
,By Mr.·Collins: 
Q. You say Mrs. Batten was not info:xfoatedf 
A. No, sir, I wouldn't say that she waR. I could detect 
· the odor of intoxicants on her breath but I wouldn't say shC' 
was intoxicated at all. . . . . 
Q. You could tell tlmt she had had a drii1k but she. wa~ 
not intoxicated, perfectly normal 1 
\. 
i 
C...' 
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A. I could smell it on her lweath, the .odor of it. I couldn tt 
tell in her actions that she had had a drink though. 
Q. She was normal then? 
A. Other than being hysterical., I would say yes. 
Q. Just slightly hysterical?· 
A. Well, she was crying. 
Q. She was crying? 
A. Yes, sir. 
Q. The only thing you can be positive of that she was not 
intoxicated Y 
A. Yes, sir, I would say that she was not. 
page 7 4 ~ Mr. Collins : Stan cl aside. 
l\ir. Goodwin: If Your Honor please, I think 
that question ought to be reframed or I should have to go . 
into it. He said the only thing you can be positive of was 
that she was not intoxicated. Was that limited to intoxica~ 
tion or her then condition "l or as to the other testimony this 
witneis has given t . 
The Co.urt: Go ahead. 
RE-DIRECT EXAMINATION. 
By Mr. Goodwin: 
Q. Mr. Lambert, you mean ·you are not positive as to the 
other testimony you have given as to Mrs. Batten Y =· 
A. I'm positive as to tJ1c other testimony. I'm positive 
that she was not intoxicated. 
Q. Then your answer to :Mr. Collins that you were only 
positive that she was not intoxicated has to do with reference 
to her condition·? · 
A. Yes, sir. 
Mr. Goodwin: That's all. 
The Court: Stand aside. 
(T]rn witness stands aside.) 
The Court: Let's take a little r~ess, gentlemen. Go to 
your rooms, if you will, ~entlemen. 
page 75 } (At· 1 :55 p. m. a recess was taken until 2 :07-
p. m.) 
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EV A ANDERSON, 
sworn for the Commonwealth. 
DIRECT EXAMINATION. 
By Mr. Goodwin: 
Q. Is your name Mrs. Eva .A.nderRon ¥ 
. A. That's right. 
Q. Where do you liYe, Mrs. Anderson? 
A. Alleghany, Virginia. 
Q. Mrs. Anderson, are you a widow! 
A. That's right. · 
Q. How long have you been a widow Y 
. A. About 10 years. . 
Q. Wh9 lived at your home with you up until N ovembcr 
this last year Y 
4. My son. 
Q. Anybody else? 
A. No., sir . 
. Q. Just you and your son! 
A. That's right. 
Q. What was his name? 
A. Piercy, Marion Piercy Anderi;;on. . 
Q. How old was he, Mrs. Anderson? 
, page 76} · A. 36. · 
Q. What was· his occupation¥ 
A. He was signal force foreman. 
Q. Did he work on the C. & 0. Railroad Y 
A. For the C. & 0.; that's right. 
Q. Did his occupation take l1im to various points along 
the C. & 0. system 1 
A. Yes. 
Q. Did he work sometimes in Kentucky f 
'A. Yes, sir. 
Q. Sometimes in w· est Virginia? 
A. That's right. 
Q. Sometimes as far down as Lynchburg? 
A. Yes. 
Q. Did he generally come home on week-ends? 
A. Yes, he did. Sometimes it ,,·ould be two weeks, when 
he was far away. 
Q. And nobody lived there at the J10use but you and Tiim ! 
A. That's all. . 
Q. That is, since your lmsband 's death 1 
' ' 
Rose Batten v. Commonwealth of Virginia. . 63 
E-va Ander.r,on. 
A. Yes. 
Q. You have a number of other children but they are'.all 
grown? · 
A. Yes, they are all grown. 
Q. I believe you just kept· house for him 7 
pag·e 77} Mr. Collins: I object to tl1e leading questions. 
A. Yes. 
Mr. Goodwin: All right., I didn't think it was material. 
Q. Mrs. Anderson, I suppose you were familiar with your 
son's habits and his mode of life, were you not f 
A. Yes, I suppose so. . 
Q. I wish you would state whether or not he had a pistoU 
A. ~es, he did, his father's pistol. 
Q. Did he carry that with him, generally? 
.A. Yes. 
Q. It had been l1is father's pistol? 
A. Yes, it was his father's pistol 
Q. '1Vhere did he have that pistol? wl1ere did lw carry itf 
A.. In his bag., under his clothes always. 
Mr. Collins: We objeCit to that, if Your Honor please. 
The· Court: Objection overruled. 
]\fr. Collins: Except. 
Q. You say he always carried it in his bag under bis 
clothes? 
A. That's right. 
·Q. What clothes would he carry in his bag with him? 
Mr. Collins: I object to that, if Your Honor please. The 
question is on this occasion. 
page 78 } The Court: Objection overruled. 
Mr. Collins : Except. 
Mr. Goodwin: Please answer the question, ma 'am. 
A. It would be his wo1·k clothes, Auch as shirts, underware, 
·overalls, overall suits. 
Q. Did you do his laundry and things of that sort? 
A. Yes, I did. · 
Q. Did you ~ometimes pack his bag· for him f 
A. No. 
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Q. He packed that himse-lff 
A. Yes;, 
Q. Mrs. Anderson; do you reerul tfo.B· nigllt on which Piercy 
was shotf 
A .. I do. 
Q. Did yon see him that day r 
A; Yes, I did. 
Q. ·where did. you see him f 
A. He cam,e· to my daughter"s apartment, I1e and Rose 
Batten., late. on tTlat Sunday afternoon.. ~.L\.nd while he was 
there-while they were there, he takes out his billfold 7 pulls 
out bills, hands them to Rose Batten, and said, '" Here, Rose,. 
is fifty dollars on that lot." And he Raid, ''I'll go down to 
my car, get my checkbook, and finislt paying yon.'' A.ncl 
she said, ''I won't l1ave it", and commonced cramming it in , 
his pocket. 
page 79 ~ Q. He was trying to pay her for the lot t 
A. Yes. · . 
Mr. Collins: I object to tlte lending: qnestiony if Your 
Honor please. 
Q. You heard him say that in ber pre.sencef 
· A .. Yes, I did .. 
l\fr. Goodwin : Beg yonr pardon r 
Mr. Collins: I object to the leading qnestiou .. 
Q; Mrs. Anderson, did RoM sePm to be at all upset about 
his paying l1er for the lot, or {lid she give him lJark the money,. 
or whatf 
A. Yes,. she says, "I won't have it,., and stuck it in his: 
pocket. 
Q. She stuck the money in lliR pock Pt °l 
A. Yes. 
Q. Who else was tl1ere at the time T 
A. Well, my daughter was there--,vanda. 
Q. Had yon son Piercy been going with Rose Batten for 
sometime? 
A. Well, I think so. I don't Imow just 110w long·. 
Q. I wish you would state wheth(lor or not fo? was also g·oiug 
with a girl in Kentucky.. · 
A. Yes, he was. 
Q .. "'What was her name f 
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Eva Anderson. 
A. Bessie Faye BelJ, Covington, Kentucky. 
page 80} Q. I wish you would state whether or not he and 
Bessie Faye Bell were planning to be married, so 
far as you know. 
Colonel Stokes : If she knows this of his own knowledge. 
She. couldn't take his word for it; it might be hearsay. 
The Court : It might be hearsay, MT~ Goodwin. 
::M:r. Goodwin: If he knew from circumstances without 
any particular statement. I'm not asking her if he told her 
that, I'm asking her if she had knowledge of the fact that 
they made those plans. . 
Colonel Stokes: Onr objection h:i that she couldn't have .. 
She was out in Kentuckv. 
The Court : I expect anything she could show wou]d b~ 
hearsay unless the two of them were together. I don't know 
how you would get around it. Go ahead and ask your ques-
tion and I'll rule on it. I will overrule this par~icular objec-
tion. 
Colonel Stokes : We except to the ruling of the Court. 
Q. Do you know that they had made plans to l;>e married? 
A. vVell, yes, I do, Mr. Goodwin, from the letters she wrote. 
Colonel Stokes: Objectio:h. 
l\Ir. Goodwin: Don't go into what anybody wrote to you. · 
The .Court: I will sustain the objection. 
Mr. Goodwin : All rig·ht. 
page 81 ~ Q. Mrs. Anderson, I wish you would state 
whether or not your son Piercy had ever been a 
quarrelsome person or violent· person or had ever been in 
any trouble at all Y 
A. No, never n violent person. 
Q. Had he ever heen in an~y kind of trouble at all'? 
A. No. 
Q. Was he a sort of person who had a hig·h temper, or not? 
A. No, I can't say that lie did. I never seen him open my 
front door that he di<ln 't have a smile. 
·Q. Was he a large man or small man f 
A. He was a large man, I'd say. 
Q. About how tall was l1e ! 
A. I don't know, I imagine over six feet, :Mr. Goodwin; I 
don't know. 
Q. Was he fairly fleshy? 
-A. Yes~ weighed over two hundred. 
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Mr. Goodwin: All right, y~~ ~1~Y. take the witness. 
Colonel Stokes : -- Stana, aside-. I · · .1. :-- ,, . . . • 
The Court : You ~~Y sta~d ~side. 
• (. !. :- .· . : ·'. 
(The witness st':1,nds aside.) 
. '. ..- .._.,. ":\ . . ~: 
(Mi·. Goo·dwin: Mrs .. Anderson, I want to ask you one more 
question. 
·. (Eva- Anderson returned to the ·witness stand and -re-
su1~ed :) . ~. . . · . 
. ·page ·82 ~ By Mr. Goodwin: 
· · Q. I wish you wou]d state whether or not on 
the week.end prior to the~ week~end ·on which· he was shot, 
Piercy had been to Kentucky to see Miss BellY 
· A, Yes, he ha.d. 
Colonel Stokes: ·we object. She · doesri 't know· w11C' re Ire 
·went. 
The. Court : Objection sustained . .' · 
Mr. Goodwin:. If sl,e knows where he went-
The Court: She might know that he wasn't at home or 
he left home, but she would·not know whether he was iu Ken-
tucky unless she went with him. 
· Mr. Goo~wiri:- ~ll 1·ight, that's all. 
· ( The witness stands aside.) 
WANDA ANDERSON.~ 
swo,rn for the Commonwealth. 
DIRECT EXAMINATION~ 
By Mr. Goodwin:· - · - - . 
.. Q. Miss .Anderson, where do you live, please, ma'am? 
A. Covington, 
Q .. Are you a. sister of Marion Piercy Anderson t 
A. Yes. 
-page 83 J · Q·.- I wish yott would state, please, ma 'am, 
· whether oi' not ·on the night that Piercy Auderson 
w·as shoit.·he was at vour house iu Co:v·ing-ton! 
-~. Yes, he was. .. . - " 
Q. Who was with him t 
· A. l?o'se. 
:1 
r 
I Rose Batten v. Commonwealth of Virginia. 
Q. Rq~e w1!9t 
A. Batten. 
H'mida. A1ulerson. 
Q. Is that the lady siting over there by Colonel Stokes! 
A. Yes. 
6'1 
Q. Please tell the Court and jury what took place in your 
presence between Piercy Anderson and Mrs. Batten; or any 
other of the people there at your house. 
A. Well, he tried to pay her for a lot· that they had bought 
together and he offered her fifty dollars, ancl she told him 
she wasn't going to take tliat and tried to stick it back in 
his pocket. And he told her that h~ would give her the rest 
of it, he would go down and write her a check for it, get his 
checkbook out of the car. · 
Q. What did she say about that? 
A. She said, no, she didn't want it then because she haid 
the·deed. .' 
Q. IDid she give him back the fifty dollars f . 
• 
1 A. Well, they passed it back and .forth and I clon 't know 
which one had it when thev left. 
r,age 84} Q. Did yon know about the lot· that tl\ey bad 
· i · · bought together f 
A. No. 
Q. You say that's what this was for, a lot that they had 
bought together 7 
A. No, I. didn't know about that before. 
· Q. Did you understand, at the-time they were at your llouse, 
tlmt that was what it was abouU 
A. Yes·. 
Q .. A lot that' they had boug·ht together! 
A. Yes. 
Q. Was it that he was buying-
'1\fr. --Collins: I object to the leacling questio11s.,. if Yo:iu 
Hono,:r please. . 
·The Court: Suppose you question her in.stead of telliing· 
he1r. 
Mr. Goodwin: All right, sir. 
Q. Who was buying the lot from whom? ., 
A. ·well, he wanted to buy the lot from her. 
Q. Did she show auy reh1etan-ee to- sell the foH or was she 
willing to sell it 1 
A. Well, she didn't want to sell it. 
Q. Mis~ A:ndet'son,. I wish you would state·· whether 01r not 
68 Supreme Court of Appeals of Virginia 
lV mzda .A.nderso·n. 
your brother Piercy Anderson was going with a gh-1 in Ken-
tucky at the time¥ 
page 85 ~ A. Yes, he was. 
Q. ;Do you know who she wast 
.A. Bessie Faye Bell': 
Q. Bessie Faye Be~l t 
A. Yes. 
Colonel 'Stokes: vVe renew onr objection. 
The Court: I will overrule it at this point. 
Colonel Stokes : Exception. 
Q. Had Miss Bessie Faye _Bell visited at your motl1er\~ 
home in Alleghany Y 
A. Yes, she had. 
Q. Was this known to Mrs. Batten, to your knowledge¥ 
A. No, I don't know about that. 
Q. You don't know about that? 
A. No. 
Q. How long l1ad he been going with Miss Bell f 
A. I don't know exactly, three or four years. I clon't Imow 
exactly. 
l\fr. Collins : Except. 
Mr. Collins: We object to that. 
The Court: Objection overruled. 
Q. Miss Anderson, after Piercy was shot, did you come to 
Clifton Forge to see him? 
A. Yes. 
Q. ·wben did you come to Clifton F·orge? 
A. Well, I was there every day to see him ex-
page 86 ~ cept Wednesday and Friday. ' 
Q. Of course, he died early Friday morning! 
A. That's right. · 
Q. You were there every day from the t~e he was shot 
until the time he died? 
A. Yes. 
Q. Except Wednesday r 
A. Yes. 
Q. Did he tell you who shot him t 
.A. Yes, he did. 
Mr. Collins: We object to that, if Your Honor please. 
The Court: What is your g-round of objection? 
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l\fr. Collins: vVe object to it. Any statement be might have 
made would be self-serving and inadmissible. · 
Mr. Goodwin: It is not a self-serving statement, sir, it is 
a statement made by the deceased as to who shot him. 
The .Court: I had bett~r let the jury go out. .Suppo_se you 
g·o to your room, gentlemen. 
(The jury retired from the courtroom.) 
The Court: Mr. Goodwin, unless you can show that this 
statement was made in contemplation of death, I do not be-
lieve it would be admissible. Otherwise, it is hearsay, 
Mr. Goodwin: If Your Honor pleases, I know that it was 
made in contemplation of death and I will prob-
page 87 ~ ably have to send to Lynchburg to g_et the witness 
to prove it at this point because Dr. Bryan told 
him, when he was first in there, that he was probably dying 
and would die. Dr. Bryan questioned him. I didn't have Dr .. 
Bryan summonsed because I didn't think that point was go-
ing· to be i·aised on tlJis question. He did die from the wound 
and I can show that he made the statement not only once but 
twice and just shortly before be did die. 
The Court: To this witness f 
Mr. Goodwin: Yes, sfr. Made the statement on :Monday 
moming and again about Thursday, I believe. . 
The Court: You also have to show that he knew he was 
going· to die or thoug·ht he was going to die. 
Mr. Goodwin: Yes, sir, Dr. Bryan could testify to that. 
The ·Court: I cannot let you question this witness without 
·first laying· the foundation for that. · 
Mr. Goodwin: Could you give me a sl10rt time to find out 
if I can prove that by 8omebody else? 
The Court: All riglit, sir. 
Mr. Goodwin: I'll have to ask a short adjournment. 
The Court: All right, take a Jittle recess until he finds out. 
( The witness stands aside.) 
(At 2 :25 p. m. a rccc~s was taken until 3 :08 p. m.) ,, 
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page 88} (AFTER RECESS.) 
The Court : Any witnesses in the courtroom Y 
. (No one answered.) 
DR. M. L. DREYFUSS, 
sworri for the Commonwealth. 
DIRECT EXAMINATION. 
By ]\fr. Goodwin: 
Mr. Goodwin: Will you all admit Dr. Dreyfuss' qualifica-
tions? 
.Colonel Stokes: Yes, sir. 1 
Q. Doctor, what is your position with the C. & O.? ,, 
A. I'm director of the laboratory. 
Q.- Is your official duty pathology? 
A. Pathology. 
Q. Doctor, I wish you would state whether or not you per-
.formed an autopsy on Mr. Marion Piercy Anderson Y 
A. I did. . I 
Q. Who died approximately N ovcmber 15, last year f 
A. That's right. 
Q. What did you find as a result of that autopsy, as the 
cause of his death Y 
A. The direct cause of death was a peritonitis inflamma-
tion of the lining of the abdomen, which was caused by a 
sloughing of the entire small bowel and this, in turn, was pro-
duced by interference with the blood supply to the 
page 89 ~ gut due to a bullet which penetrated through the 
· area in which the chief vessels to the gut run. I 
found two bullets, as a matter of fact. One had entered the 
body below the midle of the left collar bone, traversing to-
ward the left, through the fleshly part of the shoulder, and the 
bullet was finally located-spent itself-in the left axilla, im-
mediat~ly beneath the skin. So tlie bullet traveling from here 
to here (illustrating) was one. I have both bullets here. This 
one (exhibiting) is the bullet that was in the left shoulder. 
The second bullet was located, after some search, in the left 
side of the abdomen, in the wall of the larg·e bowel where it 
runs down from the region of the spleen to the rectum. The 
entrance wound of the bullet had been prev.iously excised. I 
did not see it. Corresponding to tl1e area where this entrance 
,.. . 
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wound was supposed t9 be located, there was a surgical in-
cision by which the wound had been removed and.this incision 
was located on the right side, about this line (illustrating) 
drawn down below tl1e ribs. So the bullet would have run 
from the right to the left, injuring in its course the blood 
supply to the bowel and thus producing peritonitis and death 
in l\fr. Anderson. 
Q. Doctor, the other bullet which struck him in ~ ... c}l.est, 
was that a contributing cause to his death, do you thinkl 
A. I don't think so. 
Q. What was the path of that bullet 1 . 
A. It ran in almost transverse direction, from 
page 90 } right to left, entering below the- collar bone, run-
nig throug·h the muscles of the shoulder and chest 
Up here (indicating) but remaining entirely a flesh wound. 
And then he was a very heavy set iµau, he was of heaYy 
musculature, and the bullet eventually got stopped before it 
could g·et out through the skin. It was found immediately 
under the skin in the left axilla .. 
Q. You say the path was transverse? 
A. That's right. 
Q. Do you mean· by that that it was parallel to the ground 
as the man would be standing f 
A. Well, it was-it would be a little bit determined by the 
way he held his arm, but practically, for practical purposes,,-
I would say it was parallel. to the ·grpund, perhaps very, 
very slightly going downward towards· the shoulder. But 
what I meant by transverse was at right angle to transverse 
posterior part of the body; right angle as far as front ancl 
back is concerned. · 
Q. What about the path of the other bullet f 
A. The other bullet traveled a course parallel to the one in 
the sho11.lder area, from the right to the left. 
Q. Can you tell us app~oximately how much lower on the 
llOdy the one you have secondly described was than .the first 
one you have described-the one in the chest Y 
A. I wouldn't venture to say very accurately because I don't 
know how tall Mr. Anderson was, but-let's see, 
JJage 91 ~ I would say about that much (indicating) .. 
Q. Of course; you are indicating. Can you tell 
us about how many inches Y 
A. That's ten inches, I would say, ten or twelve inches, but 
' 
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I wonlcln 't ~ant to have these figures considered as mathe-
matical. 
Q. And it was the bullet which penetrated he·re (indicating) 
that ultimately-caused his death? the one that went in his abdo-
men. 
A. That ts right. . 
Q .. And the path of the two bullets wp.s parallel t 
./1. That's right. 
Mr. Goodwin: You may take the witness, gcntlemeD. 
. . . 
CROSS EXAMINATION . 
. . 
By Colonel Stokes : · , 
Q. Dr. Dreyfuss, do you know where the Tower bnllet en-
tered the bodyY do yon have any medical description of where-
the lower bullet entered the body! 
·A. Immediately below the liver .. 
Q. Just below the liver t I don't know which side my liver 
IS on. 
A. Right side, at this point (indicating}. Now I can only 
say where the wound was. · 
Q. The incision was there f 
page 92 ~ A. That's right. 
Q. I think yqu inadvertently-that incision jnst 
below the liver1 is that·approximately about where, ordinarily 
speaking, one's vest pocket is, or do you kn°'v than 
· A. I conldn 't answer that. 
Q. Now I_'ll ask you this question. I think you. inadver-
tently,. said, if I got it right, that the first bullet was parallel 
to the ground. Of course, you don't know anythi~g about 
ground in the case f or did I misnnderstand you? 
A. ·what I meant to say was if a person were standing 
upright. 
Q. If he were standing upright on the floor or cement side-
walk or on the ground-
A. That the bullet traveled practically a course that was: 
at the same level. 
Q. In the same plane, in other words. Your :first descrip-
tion that it was in a transverse. direction from right to left 
~ really the correct technical description? . 
A. Well, it would refer only to the right angle between front· 
and back.. It would travel from the right to the left but,. at 
the same time, it would travel parnllel to the ground .. 
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.. Q. Or to anything else he was standing on? 
A. Possibly. As I said, slightly declining to the left. 
Q. Or it would also be parallel? Suppose I'm sitting up 
here in the chair, it would be parallel to the bottom of the 
chair, wouldn't it t 
page 93 ~ A. That's right. 
Q.Or if I was sitting in the front seat of an auto-
mobile, it would be parallel to the front seaU 
A. That's right. 
Q. I thought that is what you meant. I wonder why it was 
necessary to make an autopsy? 
A. As far as I recall~ the coroner requested it. 
Q. Yes; that's all right. Was it necessary to cut iu there 
to see what did· kill him? 
A. We exactly-we ,vere 1i.ot sure what the exact mechanism 
was. "\Ve know he ·died from the bullet but certain features 
in his case were not clear. He was sicker than we thought 
he should have been. 
(~. That's exactly it.. In other words, the symptoms-I 
don't know any medicinc-tl.ie symptoms that he showed did 
not inclica te a fatal · wound, from the outside Y 
A. Well, the wound was in a location where it could have 
injured any vital organ hut we were not ·certain, for example, 
whether it had not penetrated the gut and we were trying to 1 
check on whether we had done the right thing or we should 
have used better judgment, taking a different course of action 
in his treatment. 
Q. In other words, his condition was such, it was not a·· 
condition which indicated an operation there at firsU . 
A. I was not at the hospital when he was ad-
page 94 ~ mitted and I ha~ no direct dealings with him ex~-
cept on oue or two occasions when I gav.e him bloou 
transfusions. So 'any ans,ver I would give you would ex.-: 
press nothing but my personal impressions or opinions, bi1t' I 
had uo direct liand in his treatment. · 
Q. But I presume you were interested in making-
A. I heard about him. The situation of his condition was 
discussed and I probably entered into the discussion. I don't 
recall. The fact was that he came to the hospital and I think, 
from what I was told, he collapsed- . 
C~lonel Stokes.: You can't say what you were to1d. I didn't 
ask .you that, Doctor, but I do ask you that the post-mortem 
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was made in order to determine just what did, inside of him, 
cause him to die . 
. The Witness: That's right. 
Colonel Stokes: That's all. 
RE-DIRECT EXAl\HNATION. 
Bv Mr. Goodwin: 
·Q. Dr. Dreyfuss, from what you found in the postmortem 
examination, was there anything that could have been done 
for him to have prevented his death f 
· A. No, I don't think so. I don't think so, because there 
was no way of repairing the damage to the blood vessels. 
·Q. Surgery, then, would ha.ve been no good? 
page 95 ~ A. No. 
Q. In other words, then, he was in a dying con-
' dition from the time he. was-
M r. Collins: I object to that, if Your Honor please. 
The Court: Objection overruled. 
Mr. Collins: Except. 
A. He was critically ill from the time he came. to the hos-
pital but he did not-he recovered for a short period of time. 
He seemed to do a Ii tt1e· better after the :first shock had worn 
off. Then he got gradually worse again and it was hard to 
understand fully the reasons why he got worse. At first it 
was assumed that he had a perforation of his bowels and it 
was thought it might, perhaps, be advisable to operate on 
him to sew: up the hole. However, he had, at the same time, 
a wound in his chest and it was not certain whether this chest 
wound had not penetrated, and it turned out it was not true. 
But even if he had be~n operated on the first day, or second 
day, or any other day of l1is illness, it would not have changed 
the outcome. 
Q. Then what you mean was from the time he was shot 
01· from the time he eame in the hospital, he had no chance 
to recover! 
A. That's right. 
Q. He was in a dying con di tiou then f 
A. He was bound to die. 
page 96 ~ l\:lr. Goodwin: That's all. 
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_RE-CROSS EXAMINATION. 
Bv Colonel Stokes: 
·Q. About those last questions. He was bound to die but 
it took an autopsy to convince experienced, doctors of that 
fact? · 
.A. No, he was dead. He was dead and there was no qlies:.. . 
tiou in our minds that he died from the results of the iµjury 
lie had sustained. The only thing that was not clear was 
.exactly the absolutely true and final reasons how his death 
had been brought about. He could have died, for example, 
from perforation of his bowel, or from injury to his liver, or· 
:from injury to his spleen. All of these oi·gans were in ap-
JJroximately the area where these bullets were supposed to 
have been. And we were interested in finding out exactly 
what had happned in order to check our own judgment to know 
nothing had been omitted that could have saved him. 
Q. But I understood you to say that he recovered from 
the shock. 
A. Temporarily. 
Q. And it was hard to know why he got worse. I unde~ 
~tood you to say it was hard to know why he got worse. 
A. Well-
Q. I'm talking about before the autopsy. Forget the au· 
topsy. , · 
page 9.7 } A. I understand. But what I said relates only 
to the exact reasons, what the bullet had actually 
done. There was never any doubt in his mind that his con-
dition and his getting worse was dir~ctly connected with his 
injury, but it was not clear to us, entirely, which .organs, for 
example, had been injured because we did not know whether 
the bullet, for example, had been stopped at one particular 
point or whether it traveled any further. 
Q. Of course, if the bullet had gone somewhere else, he 
may have gotten well. But let me ask you this. You did say,· 
didn't you, Doctor, that it was hard t-0 know why he got' 
worse? 
A. I said that. 
Q. You mean hard for physicians to know, wasn't iU for 
doctors, or surgeons to know why he got worse, before the 
autopsy? 
A. Let me see what I c~n say. 
Q. We are getting our minds away fi·om the autopsy. It was 
ha rd to know why he got worse Y 
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A. It was hard to say which organs had been injured and 
what, exactly, was the reason that afterwards a very short 
period of seemingly-I wouldn't say improvement, but de-
]ay, in his course downward. He then gradually declined and 
got worse and worse. There was never any question as to 
his condition being directly in- connection with his injmy. 
Q. I understand; I don't doubt that at all. But I 
page. 98 r was just getting at the fact that he didn't sho"-
' symptoms at first that indicated it. 
A. Yes, he was very sick all of the time. He ,vas very sick 
all the time, but first it was a question of whether a1:1,y large-
whether any massive hemorrhage had occurred. Then it was 
a question wh~ther, maybe, his. bowel had been perfo1·ated. 
·whether, well, in the second case, if the bowel had been per-
forated, if he had been operated on immediately, that hole 
could have been sewed up. It was .one of the main reasons we 
were interested in doing an autopsy, in order to ascertain 
whether we h~d erred in our judgment. It turned out to be 
so-it turned out that the bowel had not been perforated but 
that the bullet had run across slightly behind the gut and had 
actually cut off the blood vessels· that had nun to the bowel. 
Q. Your judgment, as physicians, was-your judgment was 
that the 011eration would not save him Y 
A. That's right. 
Q. But it·.took an autopsy to convince you that your judg-
ment was nghU · 
A. That's right. . 
Q. He didn't give the symptoms of the larger bowel per-
foration, or other symptoms that you would have expected to 
find! · 
A. He give symptoms which sugg·ested that his bowel had 
been injured. 
page 99 ~ Q. Injured Y 
A. That is · very hard to say. But the reason 
that he was not operated on was at the sanie time he had a 
. chest wound and it seemed too dangerous to operate on his 
abdomen in the presence of the second chest wound. 
· Colonel Stokes: That's all .. 
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RE-RE-DIRECT EXAMINATION. 
By Mr. Goodwin : 
Q. As I get it, Doctor, from the autopsy, you found that 
it would not have been 4angerous to have operate.d on him 
but the operation would not have done any good anyway 1 
A. That's right. One of the reasons for which the operation 
was not performed did not hold true, but that even · if the 
operation had been performed at the best chosen time it would' 
not hav~ accomplished anything at all. 
Mr. Goodwin: That's all, sir. 
RE-RE-CROSS EXAMINATIQN. 
By Colonel Stokes : 
Q. Which was proven by the autopsy or ascertained by the 
autopsy? 
A. That's right . 
. RE-RE-RE-DIRECT EXAMINATION. 
Bv l\fr. Goodwin: . 
"Q. You say these two bullets are the· ones you took out 
of him (exhibiting) Y 
page 100 ~ · A. Yes,. sir. This one here (indicating) is the 
· one in the shoulder-it has some yellow color ·here 
(indicating). And this one here (indicating) was the one 
that was found in the lower-
Q. The dark one was founcl in the wall of the bowel? 
A. That's right. 
Q. Of the large intestine f 
A. Yes, sir. 
Mr. Goodwin: And the 0110 is still bronzed. All right, sir. 
That's all. 
(Received in evidence as Exhibit 5 for the Commonwealth.) 
( The witness sta~ds aside.) 
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sworn for the Commonwealth. 
DIRECT EXAMINATION . 
.Hy Mr. Goodwin: 
Q. Your name is Mrs. Ann Gabbert. Mrs. Gabbert, arc 
you a sister of Marion Piercy Anderson T 
. A. Yes, sir. 
Q. Do you recall the night on which he was shot f 
A. Yes, sir. . 
Q. Did you come to Clifton Forge that njght? 
page 101 ~ A. Yes, sir. 
Q. Did you talk to your bro.ther at that time 1 
A. Yes, sir. 
Q. I wish you would state whether or not at the time you 
talked to him he thought he was dying or would die Y 
l\fr. Collins : I object. 
Colonel Stokes: I object. 
The Court: I will have to let the jury. go out so we can 
sec what the foundation is. Gentlemen, suppose you go to 
your room a few minutes. 
(The jury retired from the courtroom.) 
The Court: All right, go ahead. 
Mr. Goodwin: Just answer that question, please, ma 'am. 
A. ,v-en, that night he started vomiting and I got up to hold 
the pan for him and I was wiping his forehead, aud when 
I finished wiping his forehead and he was through vomiting, \ 
he said, "Ann, I'm dying", said, "I don't think I'll live until 
moming". He said, "I want you all to take care of mom 
for me". After that, I asked him, I said, "vVho shot you?" 
and he said, "]wse". And I said, "Wbere did it happen?'' 
And he said, "At the Shell service station. I was out for a 
pack of cigarettes and when I came back and started to get 
in the car she shot me". And that was all he told me at 
that pa~ time. ~ -
page !02 r The C'ourt : YOU only cross examine her on the 
one point. 
,.. 
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CROSS EXAMINATION. 
Bv Colbnel Stokes: 
"'Q. Who was present! 
A. Not anyone but myself. 
- Q. What time was that of nighU 
A. That must have been about 10 :00 o'clock. 
Q. You mean the very night of the shooting 1 
1\.. Yes, sir, I stayed with him all night. 
(~. And ;weren't any nurses present¥ 
A. Not at that time. She stepped out to get a hypodermic 
for him. 
Q. Who was that uursef 
A. I don't recall her name. It was his 11 :00 to 7 :00 nurse. 
Q. You say he~ was your brother Y 
A. Yes, sir. 
Q. And just what did he say? 
A. f.Ie said, "Ann, I think I'm dying and I want you all 
to take care of mom for me". And then he told me about 
being shot at the Shell service station, and he was out for a 
pack of cigarettes and he came back and started to get in the 
car and she shot hi~. 
Colonel Stokes : Will Your Hoi10r be p'atient 
page 103} with me just for a moment¥ I have to get this 
language. 
Q .. Let me_ see if I have your language correct. ,vhat he 
said to you was '' Ann, I think I'm dying. I want you all to 
take care of mamma '' t 
A. He said he didn't think he would live until morning. 
Q. Don't say what you think. Tell me exactly what was 
said. He said, "Ann, I think I'm dying". 
A. He said he was dying and wouldn't live until morning. 
Q. Didn't you say, just a minute ago, "Ann, I think I'm 
dying"? didn't you use that language? 
A. I probably did. 
Q. I said did he use it 7 did he say, '' Ann, I think I'm. . 
dying''l · . . 
A. No, he said, '' I don't think I '11 live until morning''. 
Q. What did he say? 
.A. He said he was dying. 
Q. Not "he ~as", what did he ·say? 
...._ 
80 Supreme Court of' Appeals of Virginia 
.Ann Gabbert. 
Mr. Goodwin: If Your Hono1~ please, I submit this is not 
proper cross examination . 
.. The Court: I do not think your cross examination is proper, 
Colonel. It may. be with the jury present but with the jury 
absent, I am trying to. establish the foundation to rule on 
the question you have raised as to the details as to what he 
said. I do not think it is material.· 
page 104- ~ Colonel Stokes : I don't want to argue with the-
Court but I'm just as interested in the foundation 
as the Court and the foundation is what he said. That's what 
I am trying to get now, to see- . . 
The Court: . It .is perfectly clear to me what the witnes~ 
said. ·.: - . 
1 Mr. Goodwin: If Your Honor please, I'd like to make this 
statement. Tliis thing took place on the night of the 9th of 
November and this witness cannot be expected to repeat 
verbatim what he said, but sl1e has stated to th~ best of her 
recollection the gist of what he said, and I think that is all 
you can require- her to do. . 
. Colonel Stokes: Our reply to that is this is very vital; it is 
a murder case. 
· Mr. Goodwin: If Your Honor please, I talked to Mrs. Bat-
ten that night 'and I talked to Mr . .Anderson that night aµd 
I couldn't tell you exactly what they told me and I don't 
think anybody could. .And I don't think this witness coulcl 
be required to do that. 
The Court : Mrs. Gabbert, you testify as to what you re-
member your brother said to you, -not what yon think he said, 
or what you thought he said, but the substance. 
The Court: We cannot go into that on this point. I just 
.A. ·wen, Ile told me he was dying, when I was wiping his 
forehead, and he didn't think he would live until morning, and 
he wanted us to take care of mom. .And then I 
page 105 ~ asked him how he got shot. 
The Con rt : .All right, let's stop there. 
Q. After that,. what did he say abont the shooting! 
A.. He said he got out of the car to get a pack of-
The Court: We connot go into that on this point. I just 
want to go into the fou~dation now. 
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Q. Is that all that he said about dying? 
A. No. Then we talked other things off and on during that 
night between little naps that he would take_, and he would 
come to or vomit or something l~ke that and we would be talk-
ing again. 
Q. _What would he say then? 
The Court: About dying, just about dying. 
A. We~l, h~ was telling me about her shooting him up there 
in his arm and then, later on in the night, he said he felt pretty 
good, when the nurse asked him how he felt, he said he felt 
pretty good except his stomach hurt him so bad. And she said, 
"Don't you know why your stomach hurts?"' And he sort 
of looked at her. And she said, "Well, you've b~en shot in 
the stomach". And he sort of looked at ~he didn't 
know what she meant. ---- -----~ 
The Court: Gentlemen, I think the proper foundation has 
been laid to admit the testimony. You may state your ob-
. jections and exceptions for the record. 
Colonel Stokes: If Your Honor please, we de-
page 106 ~ sire to except to the ruling of the Court. 
, The Court : All right. You may bring the jury 
book : 
( The jury was returned to the courtroom.) 
DIRECT EXAMINATION .. 
By :M:r. Goodwin Resumed: 
Q. Mrs. Gabbert, I believe you said you talked to your 
brother the night that he was shot? 
A. Yes, sir . 
. Q. Did you stay with him all that nig·hU 
A. Yes, sir. 
Q. Did your brother think, at the time you were there with 
him-
Mr. Collins: I object ·to the leading question. 
Q. -that he was dying? 
A. Yes, sir. 
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The Court: I don't·know whether that was a leading ques~ 
tion. Objection overruled. 
Colonel Stokes : Exception. 
A. Yes, sir. 
Q. How do you know that! 
A. Because that was afi&r he told me. 
Q. After he told you what? . 
A. That he thought he was dying and he wouldn't live till 
morning and for us to take care of mom for him. 
Q. I wish you would state to the Court and jury 
page 107 ~ just what he said to you with reference to whether 
or not he · was dying·. · 
A. What I have just told. 
Q. Yes, ma'am. See, the jury didn't hear what you said. 
A. Well, that night he star~miting and I got up to hold 
the pan for him, and then when he finished, I taken the tissue 
laying on the table and was wiping his forehead, perspiration 
·off him, and he told me he thought he was dying and that he 
dicln 't think he would live until morning and for us to take care 
. of mom for him. And I asked him, ''Who did it?" a11d. he 
said, "Rose". He said he got out of the car to get a pack of 
cigarettes and when he came back she was in the car and 
shot him. That was all he told me at that time. 
Q. Did he, at any time then, make the statement a]Jout trying 
to get the gun from Rose f 
A. Well, that was on ~uPsfiay. He asked us, as we ·came 
to see him, he said, '' Did you all find my gun f'' And we 
told him the police had his gun. 
Colonel Stokes: W c object to that question and answer 
and move it be stricken out. 
The Court: Don't testify to any conversation you had with 
him but testify in answer to the. question as to wh~t he said .. 
Q. This was the afternoon before he died that night f 
A. Yes, sir. 
Q. Did he say anything about attempting to 
page 108 ~ take the gun from Rose f 
Colonel Stokes : vV e object to her answer. 
·, 
,... 
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The Court: .Objection overruled .. 
A. He said he knew he had. to get her and take t4e,.g,;m from 
her to keep · her from shooting or she would put all of the 
bullets in him, and he said when he taken the gun from her 
lie either put it nuder the front seat or in the back seat, he 
didn't remember. 
Q. He said he had taken the gun away from her¥ 
A. Yes. After he taken it from her-and he said after be 
taken it from her, it's a wonder he badn 't tumed it on her 
and sbot her but he was glad now he didn't do it. 
Q. Did you know that he kept the gun or had a g·un t 
A. Yes, sir. 
Q. Where did he keep the gun t 
A. In his suitcase. 
Q. Where in the suitcase t 
A. Under his work clothes. 
Q. Under 11is w:ork clothes 1 
A. Yes, sir. 
Q. Had you seen the gun before? 
A .. Yes, sir. . 
Q. Do you recog·nize this as the gun that he had; or one 
like it (exhibiting) ! ' 
page 109 } A. Yes, sir. 
Q. I wish you w~uld state where he got that 
gun, if you know. 
A. It was my daddy's gun. 
Q. It was your daddy's? 
A. Yes, sir. 
· Q. Mrs. Gabbert, I wish you would state whether or not 
Piercy was engaged to a girl in Kentucky. 
A. Yes, be was. 
Colonel Stokes: vVe object. · 
The Court: Unles she actually knows, I will sustain the 
objection. 
The Witness : Yes, he was. 
Colonel Stoke.s : Exception. 
The Witness: He told me he was. 
The -Court: All right, I will have to sustain the objection. 
J" ust ~trike thu t s ta temen t. 
Mr. Goodwin: All right. You may take the witness, gentle'." 
men. 
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CROSS EXAMINATION. 
By Mr. Collins: 
Q. Mrs. Gabbert, as I understand· you, on the night of the 
shooting you came to the hospital and stayed with your 
brother? 
A. That's right .. 
Q. Ano· on that night he made the statement to 
page 110 ~ you~whHe he was v·omitingT 
A. That's right, after he finished vomiting. 
Q. After he :finished vomiting, that he was dying, and didn't 
think he would live till morning and for you all to take care 
of mother? 
A. That's right. 
Q. Did he say '' I think I'm dying and I won't live till 
morning'' or ''I'm dying and I don't think I'll live till morn-
. ing''-which did he say? 
A. He said he was dying. 
Q. And what else? 
A. And he wouldn't live till morning. 
Q. All rig·ht now. He said he was dying and wonldu 't live 
till morning.· That's right, isn't iU 
A. Yes, that's right. 
Q. Then he didn't say '' I think I'm dying and I won't liv~ 
till morning", did he? He didn't say anything about "think", 
did bet 
A. No. 
Q. And a moment ago when you told the jury that he said 
-he' told me he thought he was dying and didn't think he 
would live till morning·-that 's wrong, isn't iU 
A. Sure it is. 
Q. All right, and you made a mistake when you told the 
jury that a minute ago? 
page.111 ~ A. Yes, if I told them that. 
Q. If you told them Y 
.A. Yes. 
Q. Don't you remember saying it! 
A. Well, I know that he told me he was dying. 
Q. All right, and what else? 
A. And he won't live till morning. 
Q. And that he w.on't live till morning. Who else was 
present then? 
A. Not anyone but he and I. . 
Q. Not anyon~ hi:~.t you and your. brother! 
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A. That's right. 
_Q. What ti!Ile of nig·ht was it t 
A. About 10 :00 o'clock. 
Q. Where was his nurse? 
A. His nurse was in the-was out getting the hypodermic 
for him. . 
Q. Eis nurse had gone out for a hypodermic T 
A. Yes. · 
. Q. And then he went on to tell you-what else did he say 
on that occasion Y -now this is the first night-what else 
did he say in that conversation after he vomited'? 
A. I asked him who shot him and he told me she had shot 
him. 
Q. All right, you asked him who shot you 7 
page 112 ~ A. That's right. 
Q. And he said she did 7 
A. Said, '' Rose ·did. '' . 
Q. He said, '' Rose did.'' Was ':lny other part of the con-
versation at that time- . ' 
A. He said he was out for a pack of cigarettes and when 
. he came back an dstarted to get in the car she started shoot-
ing. 
Q. He was out for a pack of cigarettes but he came back 
and started to get in the car and she started shooting 1 
A. That's right. 
Q. What else did he say1 
A. That was all that he said at that time. 
Q. That was all that ho said on that particular night? 
A. At that time. He said a few things off and on this 
night. . · 
Q. Did he say anything else a bout how the shooting· occured 
that night 7 
~N~ . 
Q. Did you ask him anything else about it "that night 1 
A. I did not. · · 
Q. Did not. Now then the following Thursday, you had 
another conversation· with him 1 
A. That~s right. 
Q. Who was present then? 
A. My sister and I. 
page 113 ~ Q. Your sister and you 1 
A. Yes, sir. · 
Q. Where was your nurse t 
A. I don't think she was in there. I believe she was outside 
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Q. What was the conversation that time? 
A. He asked us if we· had found his gun and we told him 
the police had his gun. And he said, "Well, whenever I hit 
her and taken the gun from her," he said, "I either put it 
under the front seat or in the back seat. 
Q. '' When I hit her and took the gun''? · 
A. That's right. He said when he taken it from her it's the 
big·gest wonder that he hadn't turned it on her and shot her 
with it but now he was glad he· didn't. 
Q. But he did say when he taken it from her? 
A. Yes, he taken it from her to stop her from shooting·, 
because he said if he hadn't she would have emptied all of 
the shots in him. 
Q. And he hit her and tok the gun? 
A. That's right, hit her and taken the gun. 
Q. What time of clay was thatf . 
A. That was about-it must have been after 2 :30. 
Q. 2 :30 on Thursday 1 
A. That's right. 
Q. Did you stay there the rest of that day? 
page 114 ~ A. I stayed until visiting hours were over.· 
Q. What time was that? 
A. I don't recall now. 
Q. On this occasion, on Thursday, was be sitting up hr bed 
or .not? . 
A. He would sit up a while and he would lay down. 
Q. Sit up a while and lay down?_ 
A. That's right, he was restless. 
Q. Now the conversation on Thursday was that it was a 
g·ood thing be took the g·un away from her, that she would 
have emptied it in him, and that he hit her and took the gun 
away from her? 
A. That's right, and he asked us, said, "I'll bet there's an 
awful mess in the papers about this." And I said, "Yes, it 
ia, but the worst of it is that she said you shot her because 
she was going back to her husband.'' And he said, Oh, my 
goodness, what a lie.'' And that's all he said at that time. 
Q. And you and your sister were there 1 
A. That's right. 
Q .. Apparently l1e didn't hesitate to talk about it to you; 
is that righU 
A. When I'd ask him things. 
Q. On this particular Thursday, he seemed to elaborate 
more; is that right? 
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page 115 } A. That's right. 
/ Q. And gave more details on T~ay than he · 
did on the night of" the shooting? · 
A. I wouldn't say that. He gave· me on Thursday just· 
what I told you, about hitting her, taking the gun, and putting 
it up; then the other be told Sunday night. 
Q. All right. Now the other, he told you Sunday night J 
A. That's right. -
(J. Did I understand you to say he was up part of the. 
time! 
A. When? 
Q. On Thursday._~ . · · 
A.< I don't know whether he was up or not; he was sitting · . 
up in bed a little and laying back; he wasn't out of his bed. · 
Q. He wasn't out of his bed but he was sitting up in bed? 
A. Yes, and laying back. 
Q. Wasn't be in such a condition that he didn't know--
didn't want to talk on Thursday! 
A. That be didn't want to? Q. Yes. W a.sn 't he real sick and didn't want to talk Y 
A. He was real sick and that's all he said, was the little 
bit I told you. . 
Q. Didn't want to talk at all? 
A. Well, I don't know what you mean-when he 
page 116 ~ wanted to talk to us? 
Q. He volunteered these statements? You didn't 
make him say them? 
A. He asked us tliose tbing·s. 
Q. Asked you where was the gun, and so forth? 
A. That's right, and volunteered to tell us the rest of it, 
about taking it fr.om her hitting her and where he put it. -
Q. And you left about 9 :00 o'clock? 
A. No. 
Q. What time did you go¥ 
A. I don't remember. Sometime that evening after visit-
ing hours were over. Q. Did your sister leave with you? 
A. That's right, we all left toget11er. 
Q. You all left together? 
A. Yes, sir. 
Q. And he died the following day f 
A. No. 
Q. When did he die¥ 
A. He died Saturday morni_ng. 
Q. Died Saturday morning! 
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. A. That's right. 
1 Q. He died about 1 :30 or l :45 Saturday? 
A. Something like that. 
page 117 } Q. Were you there on Saturday °l 
A. No, I wasn't. 
Q. You were not there on Saturday Y 
A. No, he was a corpse Saturday. 
Q. And you were not there on Saturday f 
A. No. · 
Q. Were yon there on Fridayf 
A.· Yes. . 
Q. You were_.there on Friday. Was his condition the same 
on Friday as it was on -Saturday! 
A. No, it was much worse. 
Q. He was much worse on Fridayf 
·A. Yes. 
Q. Do· you think it·was very much worse°l 
A. Well, I don't know .. 
Q~ You don't know Y 
A. No. 
Q. You were not bacl~ Saturday! 
·· .A. There wasn't any use to come back Saturday oeca:ase he 
was a corpse. 
Q. You were not bac Saturday? 
A. No. . 
Q. When did you find out he had died f 
A. Saturday morning about 3 :00 or 4 :00 o'clock in the 
page 118 ~ morning. 
Q. 3 :00 or 4 :00 o'clock in the morning 1 
A. Yes. 
Q. Did he die Friday night t 
A. Saturday morning. 
Q. Well, right after 1 :00 o'clock °l 
A. Yes. 
Q. Saturday morning? 
A. That's what they told us. . 
Q. Where do you live, :Mrs. Gabbert·r 
A. Covington .. 
Mr. Collins That's all. 
:Mr. Goodwin: That's. all.. 
(The witness stands aside.) 
Mr. Goodwin. I am not going to use Dr. Bryan and I have 
.. ' 
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called l1im and told him not to come. I am going to put_ one 
more witness on and rest. 
Wanda Anderson. 
WANDA ANDERSON, · 
was recalled for the Commonwealth. 
DIRECT· EXAl\HNATION. 
By Mr. Goodwin Resumed : 
Q. Miss ·Anderson, you testified that you were· 
page 119 ~ at the hospital on the night that your brother was 
shot? 
A. Yes, sir. · 
Q. Was .your sister, Mrs. Gabbert, there at the time 7 
A. Yes, sir. · 
Q. I wish you would state whether or not on that night· 
your brother, Piercy Ander.son, made a statement to you as to 
how he was shot. ..___ 
Mr. Collins: We object, if Your Honor please, for the. 
same reasons. . 
The Court: :Objection overruled. 
Mr. Collins: Except. 
A. He didn't make a statement to me, not on Sunday night. 
I wasn't in the room with him on Sunday_ night. 
Q. You were not in the room with him on Sunday night Y 
A. No. 
Q. When did he make such a statement to you 1 
A. On M~ftela-v-
Q. The follOWing day? 
A. Yes. 
· Q. Vlhat was the statement he made to you, if any? 
1', ... Well, I asked him if he remembered how it happened 
a.nd he said, "Sure, I remember how it happened." He said-
Colonel Stokes: 1/Ve object to this question and answer, if 
Your Honor please. 
The Court: Objection overruled. _ 
Colonel Stokes: Exception, on the ground that 
page 120 ~ the foundation has., not been properly laid. 
The Court: I understand the foundation was 
laid with the other witness. 
,· .1 
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Mr. Goodwin: Go ahead, Miss _l\.nderson. 
A. (Continued) He told me that he had stopped the car 
and got out of the car and as he started to a~ in thQ_ 
r; that she shot him, and said, "Then sh~ot me~ 
nd time before I could get the g·un away -from lier.'' Then 
ho said he hit her beside of the head and knocked her out and 
he, either put the gun under the front seat or in the hack of 
the car, he didn't remember which. Then he drove to the 
hospital. . 
Q. Did he say what he got out of the car for? 
A. He said he got out for cigarettes. 
Q. And he was shot as he was getting-
A ... As he was getting back in the car. 
Mr. Goodwin: Take the witness, gentlemen. 
Colonel Stokes: We move the last two answers be stricken 
out on the ground that it is contrary to law and be~t.rnse the 
foundation was not properly laid and in the proper form 
qf a dying declaration. 
The Court : Motion overruled. 
Colonel Stokes : Exception. 
CROSS EXAMINATION. 
By Colonel Stokes : 
page 121 } Q. Miss Andcrson--are you Miss Auder£on ¥ 
A. Yes. 
Q. As I understand you now, you did not ,hear him say 
anything on Sunday night? that was the night he was shot. 
A. Yes~ I heard him talkirlg. I was standing on the out-
side of the door at one time ; I wasn't in the room. 
Q. But he made no statement to you Y 
A. No, not to me. 
Q. Then on Monday, the following day, the statement that 
you have just s.aid, that he stopped the car and got-out to get 
some cigarettes; is that rightY 
A. Yes, that's right. 
Q. And when he came back to the car, as he was coming-
back to the car, she started shooting at him t 
A. No, as he was getting in the car. 
Q. As he was getting in tlle car she sta rtcd shooting? 
A. That's right. 
Q. What elseY 
A. He said she shot h1m twice then before he could get the 
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gun away from her. He said he llit her beside of the head 
and knocked her out. . 
Q. But he did say she shot him twice ,before he could get 
the gun away from her 1 
A. Right. 
Q. And he hit her beside of the head and took 
page 1~2} the gun away froi:n her? · 
A. That's right. 
Q. Who was present then t 
A. My sister. 
Q. Your sister was present at that time? 
A. Yes, sir. 
Q. That is the conversation that ·you had with him? 
A. Yes, sir .. 
Q. Did you have that same conversation with him ag·ain at 
.tmy other time Y 
A. Yes, on Thursday, Ile said the same thing. 
Q. The same thing Y 
A. Yes. i 
Q. On Thursdayf 
A. That's right. 
Q. Who was present then? 
A. Now on Monday, I was there by myself on l\fonclny when 
I was talking. Thursday is wllen my sister was with me. 
"\Ve were together on Thursday. 
Q. So you were mistaken about Monday your sister being 
with you! 
A. Monday, she wasn't with me. Thursday was when she 
was with me and heard the same thing. 
Q. But when you said a moment ago your sister was pres-
ent, you are mistaken! 
page 123 } A. Yes. 
Q. Then on Thursday you had the same con-
versation Y 
A. That's right. 
Q. And your sister was present? 
A. That's right. 
Q. Now on eitber Monday 01· Thursday, was the, nurse 
presenU 
A. No. 
Q. Neither time was the nurse present? 
A. No. 
, Q. Now to the best of your recollect.ion, the conversatiol).. 
that you have just related is the conversation that took place 
on Thursday and Monday T -
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· .A. That's right.. 
Q. And that was with 1·efe.rence to he had gotten out of 
the car to get some cigarettes and as he. came back ta: the car 
anq. started to get in that she started shooting at him?. 
· A. That's right. · 
Q. And,· in substance, that's the entire conversation t 
A. That's right. 
Mr. Collins: That's all. 
Mr. Goodwin: That's all.. Thank you,. ma'am. 
(T~e witness stands aside.) 
· page 124 ~ Mr. Goodwin : Commomv·ealth rests. 
Colonel Stokes : "\Ve move to strike ont tJ1e 
answers of this witness entirely on the ground that there'. is 
no proper foundation been laid. 
· The Court : Motion· overruled. 
Colonel Stokes:' We desire to save the point. 
The Court : All right. Commonwealth rests. 
Mr. Collins: We would like to make a motion., if Your 
Honor please. 
· The Court: Gentlemen, suppose yon retire to your room 
just a minute .. 
(The jury retired from the courtroom.} 
Colonel Stokes: There is a witness we may use. She has 
been out but we may want to use her.. It is Miss Haskins, 
I think her name is. We want her to go out. . 
The Court: Are any witnesses in the courtroom.1 . 
Mr. Collins: She hasn't been called as a witness. 
Mr. Goodwin: She's heard practically all of the testimony .. 
The Court: Was this one of the witnesses that was sworn 
this morning? 
Mr. Goodwin : No, sir. 
Colonel Stokes: I didn't see her this morning. We were 
thinking about summonsing her. Has she been· summonsed! 
Mr. Goodwin: ·No, sir. 
page 125 ~ The Court : Is she your witness .. 
Colonel Stokes: V-..7 e probably would- like to 
use her .. 
The Court: All right, suppose you go back into that room. 
Mr. Goodwin: If Your Honor please, she has been here 
throughout the trial, almost. 
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Harriet Haskins. 
The Court: If they do not object to it-
Colonel Stokes: I didn't know she was here. 
The, Court: Suppose you go back to that room. 
(The witness withdrew from the courtroom.) 
Mr. Collins: If Your Honor please, we want to make .. ·a 
motion to strike the Commonwealth's evidence. I won't take 
but a few minutes on it. It is our contention here that under 
this evidence the Commonwealth has not sustained the burden 
of proving that this crime was commited in the City of Clifton 
Forge or that the defendant h()re, under this evidence, is 
guilty of any crime. And we want to renew our motion to 
strike the evidence of the· last two witnesses on th_e ground 
that the proper foundation has not been laid that.would make 
it admissible as a dying declaration. 
The Court: Motion overruled. 
Mr. Collins : Exception. 
The Court : Are you ready to begin Y 
Colonel Stokes: Mav we have a few minutes for consulta-
tion 7 " · 
page 126 ~ The Court: All right, sir. 
(At 4:05 p. m. a re.cess was taken until 4:30 p. rn.) 
(A:WTER RECESS.) 
( The jury was returned to the courtroom.) 
HARRIET HASKINS, 
sworn for the defendant. 
DIRECT EXAMINATION. 
Bv Mr. Collins: 
"Q. Your name is l\Iiss Harriet Haskins, is it noU 
A. Yes, sir. . 
Q. And you live here in the City of Clifton Forge? · · 
A. Yes, sir. 
Q. And I believe you are a nurse by profession 7 
A. Yes, that's rig·ht. 
Q~ Miss Haskins, were you in attendance with Mr. Ander-
son as a nurse while he was in the hospital? 
A.° Yes. 
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Q. When did you go on duty with him T 
A. Monday afternoon at 3 :00 o'clock. 
. Q. Monday afternoon at 3 :00 o'clock. Then you conti~mctl 
on the case from then on? · 
A. Throughout Friday night ; ye~, sir. . 
Q. Throughout Friday nigllt. Miss Haskins, 
page 127 t did Mr. Anderson talk to you 911 occasions during 
his illness 1 · 
· A. Yes: . 
Q. Did he talk freely about matterf:i in general as any other 
patient generally doe~ Y 
A. Yes., he did. 
Q. In a normal manned 
A. Yes. 
Q. At any time did he discu.ss the fact of .his injury or 
how it happened? 
A. Yes,, he did. 
Q. What, if any, statement did he make to you at any 
ti~? . 
A. He made the statement that be was sitting straigJJt up 
at the time he received the shots. · · . 
The Court: Could you talk a little louder? 
The Witness: He was sitting straight up at the time he 
received the shots. · 
Q. Is that the only statement that he made in your pres-
ence with reference to what took place? 
A. Yes, it is. 
Mr. Collins : Take the witness . 
. CROSS EXA1\HNATI0N. 
By 1.Vlr. Goodwin: 
Q. That statement was made in answer to a question by 
Dr. McDaniel, wasn't it? 
page 128 t A. Yes, it was. 
Q. Dr. McDaniel simply asked him in what po-
sition.he was when he was shot? 
A. That's .right. . . 
Q. And he said, '' Sitting straigM up.'' 
A. That's right. 
Q. Was that question asked him professionally by Dr. Mc-
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Daniel for the purpose of trying to fincl out something ,about 
treating him f · 
A. Yes, he was-I believe he was--he was examining the 
patient' at that tim~. 
Q. Mr. Anderson was in· considerable pain througl10ut hi~ 
illness, wasn't he f · 
A. Yes, he was. 
Q. And he got worse towards the end t 
.A. Yes. 
Q. Did he become apprehensive! 
.A. Yes, he did. 
Q. Before his death f 
A. Friday. . 
Q. But he was rational and able to talk all righU 
.A. Yes. . 
Q. No question abo~ut his knowing what he was ~aying? 
A~ No. 
Mr. Goodwi~: That's all. 
page 129} RE-DIRECT EXAMINATION. 
By Mr. Collins : 
Q. Did I understand you to say that he became apprehen-
sive Friday! · 
A. Yes. 
Q. By that, you mean worried ahout l1is condition 1 
A. Yes. 
~Ir. Collins: That's all. 
~Ir. Goodwin: That's all. 
(The w:itness stands aside.) 
Mr. Collins: She wants to stay in tl1e courtroom. 
The Co~rt: If you all have no ~bject.ion. 
Mr~ Collins: No, sir. 
W. E. LAMBERT, 
was recalled for tl1e defendant. 
DIRECT EXAMINATION. 
By Mr. Collins: 
Q. Mr. Lambert, you testified this· morning in this case, 
did you not! 
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A. Yes, sir. 
Q. Mr. Lambert, on the nig·ht Mr. A.nderson was shot, did 
you go to the hospital with Mr. Craft! 
A. Yes., sir. 
page 130 ~ ·Q .. Were you present when there was some talk 
. to Mr. Anderson in attempting to ascertain what 
l1ad taken place Y 
A • .Yes, sir. 
Q. Did you ask the question with ref ere nee to the clef end-
ant here? · 
A. Yes, sir.. . · . 
Q. What was that question that you asked of bimt 
A. I asked hhn, I say~, "Mr .. Anderson, did th:at woman 
shoot you that was with you f'' 
Q. What was his reply! 
A. He says, "I haven't been sl1ot." And he ssys--he was 
co~plaining of his stomach, and said, '' I wish you all woulcl 
leave me be." 
Q. Could you ascertain whether he hacl been drinking on 
that occasion or noU 
A. I could smell the odor of intoxicants on him, that'er all. 
Q. Mr. Lambert, in your training as a poli~e officer, have 
you had training in reference to powder-burns Y · 
A. Well, I know what it is, yes, sir. 
Q. Have you examined the coat that Mr. Anderson had on 
at the timeY 
A. Yes, I did, the nigl1t of the shooting·. 
Q. This is the coat that has been in the possessiqn of the 
officers since that nigbt ( exhibiting) and I will 
page 131 ~ ask you if this is the coat that you examined at 
that time or shortly thereafter T 
A. Yes, sir. · . 
Q. Are those powder-burns (indicating) f 
. A. Yes, sir, I would say they were; all around here (indi-
cating). They were more distinct tllat night than they ar~ 
now. 
Q. More distinct that night than they are now. l\tfr. Larn-
b~rt, what is a powder-burn! 
A. It is a burned powder that follows a bullet from-after 
the explosion, comes out of the gnn., and if it is discharg·ecl 
close to an object, close enough, the powder will leave the 
imprint in the object. 
Q. If it is close enough, the .powder will leave a burn in 
~reY , 
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A. That's right. · 
Mr. Collins: That's all. 
CROSS EXAMINATION. 
By Mr. Goodwin: 
Q. Mr. Lambert, do you know how close it has to be to 
leave a burn T 
A. My opinion of this? I can give you that. 
Q. Yes, sir. 
A. I would say that that wasn't over a foot. The further 
away,, the larger it would get. 
page 132 ~ Q. The larger it gets. If it is presented right 
to you, it is just a small thing T 
A. Exactly. 
Q. Just about the size of a barrel f 
A. Yes, sir. 
Q. And as you go l?ack, it gets larger f 
A. Yes. 
Q. Until you .get out of range of the powder-burn f 
A. Yes, and the lest distinct it would get, the further away 
you would get. 
Q. If you presented it immediately to the coat, it wouldn't 
burn around an area, would it? 
A. No., sir. 
i : 
l\f r. Goodwin: That's all. 
RE-DIRECT EXAMINATION. 
Bv Mr. Collins: 
· Q. The further away, the less distinct, I believe you say? 
A. Yes. 
Q. And you say that it was more distinct on that night 
than it is now! 
A. It looks to me like it was; yes, sir. 
Mr. Collins: That's all. 
Mr. Goodwin: That's all. 
(The witness stands,asicle.) 
page 133 } Mr. Collins: Call Mr. Batten. 
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RANDOLPH G. BATTEN, 
sworn for the· defendant. 
DIRECT EXAl\UNATION. 
By Colonel Stokes:: 
Q. Mr. Batten, are you the husband of Mrs. Rose Batten, 
the defendant in this case Y 
. · ·A. Yes, sir. 
Q .. Mr. Batten., if you recall, about when did you enter the 
armed Services, World ,var II? about wl1en was thaU 
A. That was July 21, ~943. 
Q. And you were in the Service J10w long Y 
A. Two years and four days, I think it was. 
Q. 'When you came back, did you and Mrs. Batten continue 
to live together for a while Y · · · 
A. Yes, sir. 
Q. Where did you live? 
A. At Selma,, at her mother's. 
Q. At Mrs. Campbell's at Selma! 
A. Yes, sir. 
Q. Mr. Batten, state wh~ther or not you and your wife, 
during that time, or after that time, become estranged-do 
you know what I mean by that word f 
A. · Yes, sir, separated. 
Q. Yes. 
p~g·e 134 } A. Yes, sir. 
Q. YOU did beCOille estranged f 
. A. Yes, sir. · 
Q. Was that estrangement over some person that she was 
~~wfil? : · 
A. Over Mr. A~deJ,:.Son. 
Q. In August of last · year, August of 1947, I wish you 
would state whether or not that estrangement was patched up 
between you and whether or not she returned to live with yon 
for a short while. . · 
A. Yes, we got together and we agreed to patch things up 
and try it again. 
Q. That was in August, 1947 f 
A. That was-I would say it was· August. - It was close to 
my birthday. 
Q. How long did you actually, in this make-up, live to-
g·_ctherY 
A. ·well, I think it was approximately a week. 
Q. What broke up this attempted reconciliation t 
\ 
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A. Why, I came home, down to her home, for the week 
end- · 
Mr.Goodwin: If Your Honor please, l object to this line 
of examination. I don't see the· materiality of it .. 
·Colonel Stokes: It is in support of the op'ening state-
ment. 
page 135} Mr. Goodwin: r· think the opening statement 
had a lot of immaterial- · . . 
The Court: I do nofthink it is material to the issue here. 
Colonel Stokes: Then we want to vouch 1the record. · 
The Court: A~l right, suppose you retire from the room, 
gentlemen of the Jury. . 
(The jury retired from the cour~ room.) 
Colonel Stokes: Now you can continue with what you 
8tarted to say about what happened at the end of the we~k. 
A. ( Continued) I was setting on the porch of her mother''s· 
home where we·were spe~ding the week end, and Mr. Ander-
son came by. 1 As well as I can recall, he asked if he could see . 
Mrs. Ba tteh-I think he was talking to one 0£ her sisters-on 
some business, I think it was, said could he see hed I could-
n't hear exactly, you know, what he was saying but he wanted 
to see her. Anyway, she came by and sl1e asked me if it. was 
all right to go out, and I said, "Yes, go ahead." 
Q. Do you know what the husiness was Y 
A. It seems to me like it was over a lot, as well as I could 
recall. 
Q. What did she dof Did she come back home thenT 
A. You mean did she come back in the house? 
Q. Yes. 
A. Well, he asked ~1er to get in the car. I could 
page 136 r hear that much. And then I could find out that 
he· wasn't talking too much about the lot. She 
didn't get in the car ; she came on hack in the house. 
Q. Did she, at the end of this week I'm talking about, did 
she go back to Mr. Anderson? 
A. Did she go back to him Y 
Q. Yes. 
A. Well, she was supposed to come back to my-I went 
to work the next morning and ·r understand that he came ·by, 
or come the next day, and they took off together, or he got her 
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in the car and didn't let her out. I didn't see her any more 
for a week. 
Q. That broke up fbis reconciliationf 
A. That's rig·ht. , 
Q. In November, or just before this- trouble occurred, I 
believe on the 9th of November, just before that, was another 
attempt made between you two for her to c01ne back to you? 
A~ Yes, she came back up, I believe it was on our anniver-
sary, and told me the story about how he had got her in the 
car, you know, and wouldn't let her out. And I don't think-
it was something smd ,about the lot or something· and I . said. 
''Well, you are:stilFiii'partners on the lot, and so forth," anci 
I said, "He won;t·lefus alone.', I said, "I'd rather just for-, 
get the whole thing.'' I says, "I don't want to talk the way 
things are.'' And I left.. . 
page 137 } Q. Did you make any agreement about her get-
ting rid of the'loU · 
A. I says, ''You should get your business affairs straight-
ened up bcf ore you try to talk to me." 
·Q. What did you mean by getting your business-
, A. I knew that he was half-owner in a lot that they hac.1 
bought together. 
Q. What did you want her to doY 
A. I wanted her either to buy his part or sell hers . 
. she got loose from this man t . 
Q. Then were you going to consider taking her back, it 
A. That was our agreement; Yes, sir. 
Q. And this trouble happened the next thing you knew? 
A.. Yes, the next thing I knew was the trouble.. I didn '"t 
see her any more until this hapened .. 
Q. During this period after you came back from the wa 1· 
and found about this Mr .. Anderson, I wish yon would state 
whether she was not going with him right along, as the- ex-
pression is. 
A.. How was that¥ 
-Q. Was she going with this Mr. Anderson over a period of 
two years or more! 
A. When I was in Service i 
Q. Yes .. 
A. What I could learn,. yes .. 
page 138 } Q. And when you got back Y 
. A. When I came. back, he was at my house once 
when I was there on leave but he said he was there to see 
someone else .. 
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Q. After you got back from the war, over a period of maybe 
two years, was she constantly with Mr. Anderson? 
A. Well, yes, to a certain extent. Not all of the time but 
at certain times. Like, I don't know, I think it looked like he 
tried to dodge me. And at times he didn't know if I would 
be working, I wou.ld see him circle around the house in his 
car, or I would be walking up the street and I have had him 
pass me a half a dozen times. , · 
Q. This was after you were separated 7 
A. That's right-no, that -was when we were living to-
gether. 
Q. Then after you separated, how did they go together, a 
g-reat deal? -
A. Oh, yes, as far as I know. I would see them occasionally. · 
Q. So far as you could investigate Y 
A. I would see them occasionally, yes. We would meet, you 
know, in public places. 
Q. In short, he broke up y~ur home t 
A. That's right. I had a happy home until he came along. 
Colonel Stokes: That's the record we vouch, and the reason 
is that the evidence they have, of the Common-
pag·e 139 r wealth, is that this man said she shot him. 
The Court: You can show it by Mrs. Batten 
but everything this witness has testified to has been purely 
hearsay and self-declaratory . 
. Colonel Stokes: Of course, I think, probably, if he would 
come after her-but we felt we should put him on first. But 
the points is, we are trying to show what the real facts are. 
In other words, she was infatuated with the man. 
The Court: This witness here, certainly his testimony is 
improper. 
Mr. Collins: For what reason Y 
The- Court: Everything he has testified to has been hear-
. say. 
Mr. Collins: You mean inadmissible? 
The Court: Yes. . . . 
Colonel Stokes: Except his endeavor to reconcile with her. 
The Court: Of course, that is really not in the issue here 
She can testify to the same thing. 
Colonel Stokes: If Your Honor please, if it is relevant.for 
her to testify to, it is for any witness who knows about it, 
and the man whose wife-why the husband knows about these 
things beyond the lmow ledge of any body. 
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The Court: I know, but airhe knows is what someone else 
told him. He hasn't testified to any direct evi-
pag·e 140 ~ dence. He has testified to things that occurred 
while he was in the Army. 
Colonel Stokes: We desire to v_ouch that, and Your Honor 
overrules . 
. : The Court: I will have to because it is inadmissible. 
Colonel Stokes: Defendant excepts. 
The Court: But at the same time, I do not want to pre-
clµde you from s11owing what your case is. I do not believe 
you can show it by this witness. In other words, you can 
bring witnesses in here to testify that they saw the two run-
ning around together, or at different places. · 
Colonel Stokes : I don't think it can be denied. 
The Court: I do not think the Commonwealth will deny it. 
I think the Commonwealth will more or less admit there was 
an affair. But this witness, to take the witness stand and 
testify something· that he heard or someone told him is purely 
a violation of the hearsay rule. 
Colonel Stokes: All · right. You may stand aside, Mr. 
Batten, and we'll save our point. 
· ( The witness stands aside.) 
(The jury was returned to the court room.) 
The Court: Gentlemen of the jury, we will take an adjourn-
ment until 9 :30 .tomorrow morning. And w:hile you are ou.t, 
do. not talk to anyone about this case or listen to 
page 141 ~ anyone who may be talking about it, or permit 
anyone to talk to yqu about it, or do not even 
talk about it yo.urselves, with each other, while you are outside 
of the jury room. Let me particularly caution you not to 
read the afternoon paper as it may have some account of 
this trial in it, because I want you all to be bound solely by 
the evidence and not hy anything- you may have heard dis-: 
cussed or you may have discussed yourselves. I will excuse 
you until 9 :30 tomorrow morning·. Court is adjourned until. 
9 :3~ tomorrow morning. 
(Adjournment was taken at 4 :53 p. m. until tomorrow morn-
ing, J nne 12, 1948.) 
I -· 
I. 
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page 142} SECO~TD DAY. 
Clifton Forge, Virginia; 
June 12, 1948 
(The trial was resumed at 9 :30 a. m.) 
Mr. Collins: Call Mrs. Gabbert. 
. ANN GABBERT., 
was recalled for the defendant. 
DIRECT EXA1v1INATI0N. 
By Mr. Collins: 
·Q. Mrs. Gabbert, with reference to some of the questions 
asked you yesterday, I want to ask you one question, repeat 
one question. In your conversation with your brother at the 
I1ospital, on the occasion that you mentioned yesterday, did 
you ask him a question as to where did it happen? Speaking 
of the shooting. · 
A. No, I did not. 
Q. Did he tell you where it happened? 
A. Yes, he did. 
Q. Where did he say it happened? 
A. Said, '' Around the Shell service station." 
Mr. Collins: That's all. 
Mr. Good:win: That's all. 
(The witness stands aside.) 
page 143 } Mr. Collins: Call Mr. Pullen. 
Bv Mr. Collins: 
FRANK E. PULLEN, 
sworn for the defendant. 
DIRECT EXAMINATION. 
0 Q. What are your initials! 
A. E., Edward. · . · . 
Q. Mr. Pullen, you are now employed at the ABC store in 
Covington, are you not? 
.A.. Yes,, sir. 
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Qr Where were you employed prior to thaU 
1 A. In the Shell service station. 
Q. Where abouts f 
A. On Main Street, Jefferson and Main. 
Q. In the City of Clifton ForgeY 
A. Yes. sir.· · 
Q~ Where were you employed on November 9 of last year! 
1947. 
A. Shell service station. 
Q. What hours di.d you work on November 9T 
A. 3 :00 to 11 :QO •. · 
Q. 3 :00 to 11 :00-t I 
A. Yes, sir. . · ~ · 
Q. P. m. that is? 
A. Yes, sir. 
, Q. During your employment on that day be-
page 144 ~ tween those hours, was there. any shot or shots on 
. . your driveway or nround your station¥ 
A. No., sir. 
Mr. Goodwin : If Your Honor pl<3ase, I object to this testi-
mony. It isn't. contended by the Commonwealth that the 
shooting took place in the Shell service station at all. His 
testimony would be entirely neg·ative as to whether or not 
any number of people here in town might not have heard it. 
The Court: I will sustain the objection. 
Colonel Stokes: Vle desire to avow what the ~itness would 
say. 
The Court: All right. Gentlemen, suppose y9u retire to 
your rooms.) 
( The jury retired from the courtroom.) 
The Court: All right. 
Mr. Collins : Read the question. 
(The last question and answer were read by the reporter.) 
By Mr. Collins : 
Q. Where is the Shell service station that you were em-
ployed at with reference to the court house? 
A. Jefferson and Main Street. 
Q. Where is it with reference to the court house-¥ 
A. Directly across the street. 
0 
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page 145 ~ Q. Directly across the street? 
A. Yes, sir. 
Q. Is the police office in the court house f 
A. Yes, sir. 
Q. If a shot was fired in or on your driveway, while you 
were at work there, would you have heard it¥ 
A. Yes, sir. 
Q. Are there any other Shell stations in the City of Clifton 
Forge? · 
A. No, sir. 
Q. Were there any other Shell stations in the City of Clif-
ton Forge at that time Y 
A. No, sir. 
The Court: I hope you gentlemen ~re not proceeding on 
the theory that the shooting took place in the Shell s·ervi~e, 
· station. The evidence doe~m 't show that. , 
· Colonel Stokes: I think it is only fair to say to the Court 
that we are trying, by this witness, to refute the testimony 
of the prosecution that the dying man said he was shot at-
the Shell service st.a tiou. 
The Court: He didn't rny that. I didn't understaud that. 
Colonel Stokes: ,v e respectfully contend that that is what 
'Mrs. Gabbert said and it is down in f.he record. We had 
tl1e stenogTapher read that to us. She said yes, 
pag·e 146 ~ and she repeated it tl1is morning·. I am frank to 
say, if Your Honor doesn't mind me saying it, 
this is vital testimony and highly material. , 
The Court: In view of the fact that the Commonwealth 
is not contending· that the shooting took place in the Shell 
service station., I do 11ot think the evidence is at all material. 
Colonel Stokes: May I reply that the Commonwealth's 
attorney says he is not contending, but his evidence, is con-
tending for him. 
The Court: I will not permit it. 
Colonel Stokes: "\Ve desire to ,except to the ruling of the 
Court in not permitting us to introduce the testimony of 
- the witness Pullen. 
The Court: Bring the jury ba(lk. 
(To the Commonwealth:) Do yon want to ask him a.ny 
questions? 
Mr. Goodwin: No, sir. 
( The witness stands aside.) 
' 
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(The jury was returned to the courtroom.) 
Mr. Collins: Call Mr. Craft, please. 
Mr. Craft is not here. vVe'll put him on later. 
.page 147 ~ ROSE BATTEN, 
sworn as defendant. 
DIRECT EXA.l\HNATION. 
By Mr. Collins: 
Q. Your name is.Rose Batten, is it noU 
A. Yes, sir. · 
Q. Where is your home? where were you raised¥ 
- A. Iri Botetourt Countv. 
Q. Where is your motlier 's home now Y 
A. In Selma. 
· Q. How long· has she lived in Selma? 
A,.. I'll say about 25 years. 
Q. Did you come to Selma with_yonr mother when she came? 
A~ That's right. 1 
. Q. Speak up loud enough so the Court and jury can hear 
· you. Mrs. Batten, how old are you? 
A. I'm 44. 
Q. 447 
A. That's right. 
Q. Did you know Marion Pi(lrcy Anderson, l\tI. P. Ander-
son? 
A. Yes, ~ir. 
Q. Wbat is your husband's name? 
A. Randolph Batten. 
Q. Randolph Batten? 
A. That's right. 
Q. "\Vas your husband in the armed Services of this coun-
try? · . 
page 148 ~ A. He was in the CB's, in the navy, a bl'anch 
· of the navy, CB 's. 
Q. 'Wbat year did lie go into that Servicef 
A. I think it was 1943. 
Q. 1943. Do you recall in what year that lie got out of tlie 
Service? 
A. No, I don't know exactly. I think it was about 1944-'45, 
I think. 
Q. 1945. When did you first know l\L P. Anderson·f 
A. I met him in 1943, about, I think it was, in September. 
• 
\ 
' 
Rose.Batten v. ·Commoi;twcalth of Virginia. 107 
Rose Batten. 
Q. Was that while your husband was in Servic.e? 
.A. That's right. . 
, Q. · Then did you continue to know him until the time of his 
deat4? , . . 
Q. Did you go with him during that period? 
A. Yes. . 
Q. Mrs. Batten, after your husband returned from the 
Services, did you and your husband live together as man and" 
~ilel · . 
A. We did. 
Q. For how long, approximatelyf 
A. Well,- I'll say about a year. 
Q. During that period, were you seeing Anderson, off and , 
ooY · 
page 149 ~ A. I did. 
Q. ·what h~ppenecl in 1946, with reference to 
you and your husband t did you separate! 
A. Yes, we finally agreed to get a divorce. 
Q. I believe a divorce proceeding ·was started- sometime 
later by you; is that right' . . 
A. That's right. 
Q. Did you and M. P. Anderson have any plans for ypur 
personal affairs at the time your divorce was started 1 
A. Well, after he asked me to get my divorce, and,· after 
I got it, he asked me if I :would marry· him. and I told him I 
would. And we bought a lot togethei·. 
Q. What was the purpose of buying the lot t 
A. We planned to build us a house on it. 
Q. You planned to build-a house on iU 
A. Yes, sir. 
Q. After you had gotten your divorce? 
.A. That's right. · 
Q. Has the divorce ever been completed f 
A. No, sir. ·. . 
Q. During this period, while you were going with ... i\.nder-
son, did you take frequent trips with him? 
A. I certainly did. 
Q. For instance, where did you g·o? 
A. I went with him to Pikeville, Kentucky; I 
page 150 ~ went with him to Charlesfon;. I went with him to 
Hunting·ton; I wen,t with 11im to Alderson; I went 
with him to Lynchburg; I went with him to a lot of places. 
Q. And on those trips, dicl you stay with him, or live with · 
himY I 
A. I did. 
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, · Q. Did you ever visit in his home at Alleg·bany Y 
A. I did. 
, I 
Q. For what periods of time did you stay there, on occa-
sions! 
A. Well, mostly every week-end or e\;ery other week-end 
from Friday till Sunday. 
Q. All right. In 1947, did you lmYe any conversation or 
agreement with your husband with reference to going back 
tog·ether? . 
A. Yes, him and I hacl got together and talked over of 
going back toge~-her. We agreed on it. 
Q. Did you go . back together Y 
A. We did:- . ·~ . 
Q. ·where did you live? 
A.1 At his home in Covington. 
Q. Do you remember what month that was f 
A. It was in Aug·ust .. 
Q. August, 1947? 
. A. That's right. • 
page 151 ~ Q. When you say '' his home'\ do you mean llis 
individual home or was it with his people f 
A. No, it was his home and he had an apartment there .. 
Q. He had an apartment there Y . 
A. That's right. 
Q .. · Now you lived there for a week. What happened then! 
A. Well., I stayed there that week and we decided to come 
to my home on a week-encl. 
Q. ~ Where is your home Y 
.A. At Selma. 
Q. Did you come to your home on that week-end f 
A. vVe did. . 
Q ... What happened f 
· A. Well, I didn't see Mr. Anderson and I1e called up on 
a Sunday and ever who answP.red the phone thong-ht he asked 
for Mr. Batten. Mr. Batten answered the phone and he 
wouldn't talk. My hns band said, '•Hello" and he didn't say 
nothing, he hung up. So I '11 say in at lea8t about a half.J..wur 
he drove up in front of the house and I woulcln 't go out when 
he drove up. 
Q. Your husband was tllere in the house! 
A. He was sitting on the porch; my husband was sitting· 
on the front porch. And he called my sister; she went to the 
door. 
Q. Did be want to sec you! 
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page 152 ~ A. That's right. 
Q. And yom-husband was sitting on the porch f 
A. That's right. 
Q. Did your husband make any statement to you about 
whether or not to see him and talk to him? 
A. He told me to see him and see if I could get the lot 
straightened up with him because. we couldn't go bark to-
gether and g·et along until that was :finished. 
Q .. And did you talk to him at tliat time Y 
· A. I talked to him but he tried to make me get in the car 
with him. He didn't want to ·talk about the lot. 
Q. Then that was on what dayt 
A. That was on Sundav. · 
Q. Where was your husband working then? 
A. He was working at the rayon plant. 
Q. And both of you were working at Coving-ton Y Did you 
go back to Covington with him on that afternoon Y 
A. No, I didn't. 
Q. Why. did you not? 
A. Well, he didn't go back either. We decided to stay 
down-I did, because I had some businei;;s to attend to and I 
didn't go back. I was going back on Monday. 
Q. When did he go back f · 
A. He went back Monday morning. 
Q. vVhcm were you to go back 1 
page 153 ~ A. I was to go back that afternoon by 3 :30, by· 
·, the time he got off from work. · 
Q. By the time he got off from work T 
A. Yes, sir. 
Q. Did you go hack that afternoon at 3 :30? 
A. No. 
Q. What happened! 
A. Well, Mr. Anderson come up that morning and wanted 
me to ride to Lynchburg with,hirn? 
Q. Did you go to Lynchburg with him f 
A. I did. 
Q. Then after you returned from Lynchburg, where did 
you go? 
A. He taken me to his home in Alleghany. 
Q. You went to Alleghany-Alleghany Station, that is? 
A. That's rig-ht. 
Q. And then did you go bark to Mr. Batten, your husband, 
that day or tl1e following day? 
A. No, I didn't go back. 
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Q. Then you've stated tl1at you had purchased this lot with 
Mr. Anderson; is that right Y 
A. That's right. 
. Q. Who paid for the lot f . 
A. He paid half of· it and I paid half. 
Q. What did the lot cost yon? 
page 154 } A. Cost us $950.00. 
Q. $950.00? 
A. That's right. 
Q. From August, then, after wl1at you have just related, 
was there any conversation between you and 1\fr .. Anderson 
with reference to a division of thiA lot? 
A. Yes, I asked him if ]1e would buy my part of the lot 
or did he want to sell his,,that I had made up my mind that 
I wanted to go pack to my 'lmsband and I tl1ought it was 
the best thing to do. 
Q. Then yo~ continued on seeing- Anderson during that 
period from August on? 
-A. Yes, sir. 
Q. Did you then have another conversation with your hus-
band., later, the latter part of October or N ovemher, some-
where along there f 
Mr. Goodwin: .Your Honor please, I object to these con-
versations. · 
The Court: I do not think she can testify about any con-
versations she bad with her husband. , 
Mr. Collins: I think she's entitled to answer ves or no~ 
The Court: She can sav that she did but she ca11not relate 
what the conversation was. 
, Mr. Collins: Let me ask it this way. 
page 155 } . Q. Ans,ver this question yes · or no : Diel you 
have a converi:mtiqn with your husband along 
about the first part of N ovemher T 
A. Yes. 
Q. Don't answer this Qttestion until the Court rules on it. 
· In that conversation, did you and your husband reach any 
agreement with reference to going back together? 
The Court: You may answer tlmt. 
A. Yes. 
Q. What was tl1e agreement¥ 
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.A.. He told me-
Q. Do:q.'t say what he told you. Tell what the agreement 
was. 
A. Well, he agTeed if I got the lot straightened up witli 
l\fr. Anderson that we'd go baek together. 
Q. What was the date of that agreemenU whe}l was thaU 
A. "\Vell, I think-I don't rememlJer just when it was but 
it was sometime just before I l1ad the deed drawn up. 
Q. Before you had the deed drawn? 
, A. Yes. 
Q. Did you have a deed drawn for this Iott 
A. I did. . 
Q. And what did you do in the deed; do you recall! 
A. I deeded my part of the lot to Mr . .Anderson. 
Q. Was that deed executed f 
page 156 } A. It was. . 
Q. I will ask you is this the deed and is this 
your signature (exhibiting) f · 
A. That's right. 
Q. And does this d~ed show-
Mr. Goodwin: Just a minute. (Received the deed.) All 
1·ight. 
Q. Does this deed show an acknowledgment before Eula B. 
Baker, notary public, on November 3, 1947! 
A. That's rig·ht. I sig·ned it. 
Q. Is the deed dated November 3, 19471 
A. That's right. . 
Q. And is the deed made to M. P. Anderson, Jr., party of 
the second part? 
A. That's right. 
M:r. Collins: I'd like to introduce it. 
The Court: Mark it. Defendant Exhibit No. A, Mr. JJee. 
(Received in evid~nce as Exhibit. A for the Defendant.) 
Q. Mrs. Batten, did you have this deed prepared by an 
attorney? 
A. I did. 
Q. Who _prepared it for you? 
A. Mr. Stokes. 
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Mr. Co11ins: If Your Honor please, I'd like 
page 157 f to read the deed to the jury •. 
The Court: "\\7 ell, you may read it or just let 
{hem have it when they go to their room. 
Mr. Collins: I prefer to read it. 
The Court : All right. 
(Mr. Collins read Defendant Exhibit A to the jnry.) 
Q. Mrs. Batten, after this deed was prepared, did you teU 
Mr. Anderso:o. that you had prepared snch a deed Y 
A. I did. 
Q. Were],.oti with l\fr. Anderson on the nig·ht that he went 
to the hospital or was shot! 
A. I was. 
Q. When did you get with him f 
A. Friday night. . 
Q. On Frid~y night. W'Irnt was the date-I believe the 
_date that he went to the hospital was November 9, and you 
were with him on Friday night prior to the 9th! 
A. Yes, sir. . 
Q. What time did you get with him 1 
A. Well, I'll say around about 7 :00 o'clock. 
Q. Where did you go that night 1 
A. We went to his ·home in Alle2·hanv.: 
Q. Did you stay there aJl night f ~ .. 
A. Yes. 
pag·e 15~ ~ Q. Then where did yon go tl1e folJowing day ·r 
what did you do the following day! 
A. The following day, he went to 1Vhite Sulphur and hacl 
his car worked on. That night, we drove haek to Clifto11 and 
went to the show. . 
Q. What did you do· after the show Y 
A. We drove back to his home. 
Q. "\V ell, now, on Sunday, ";bat did you do f 
A. On Sunday, we fooled around the house there for a 
while and bad breakfast and started back to Covington. . 
Q. Started back to Covington. Abont what time did you 
start back to Covington, if you remember? 
A. Around about4:00 o'clock; something· like that, I guess .. 
Q. On that week-end, liad either of you heen drinking¥ 
A. Yes. 
Q. When did you start drinking? 
A. Sometime Saturday, I don't know when. 
• 1 
. I 
Rose Batten v. Commonwealth of Virginia. 113 
Rose Batten. ' 
Q. Were both of you drinking 1 
A. Yes. . 
Q. Were both of you drinking Saturday and Sat.urday night 
and-
A. Sunday. 
Q. -and.Sunday? 
A. That's right. . 
page 159 ~ Q. Had you been drinking and you were drink-
ing at the time you left returning to Covington! 
A. Yes. 
Q. · As you retutued to Coving·ton, did you stop any place Y 
A. Well, we stopped at his sister's on Highland Street 
Q. His sister's on Hig·hland Street? 
A. Yes, sir. 
Q. In Coving·ton? 
A. Yes. · 
Q. Who is his sister? 
A. Miss Anderson, ·wanda Anderson. 
Q. She's the young lady who testified yesterday? 
A. That's rig·ht. 
Q. She has a home on Hi~hlan~ Street? 
A. She has an apartment there. 
Q. Did you or M. P. Anderson have anytbing to drink 
there? 
A. 'We did: 
Q. Did you have any whiskey in the car at that' time.? 
A. We did. 
Q. Was there any conversation there with reference to this. 
lot or paying for the lot? 
A. Yes, I'd asked him to pay me some money that-I told 
him, I says, "You go ahead and pay me what you owe me." 
He had offered me some monev and I wouldn't take it. 
Q. 'What I1ad be ·offered you 1 
page 160 ~ A. He offered me $50.00. 
Q. ,Just state to the Court and jury the circum-
stances of the $50.00; what clid he do? 
A. ·well, I think he was paying his brother some money, 
something· about n check that l1is brother thought he wasn't 
going to get off of the railroad. He says, '' I '11 go ahead and 
pay you for the check if yon think you are g·oing to get· it. 
I'll give you half." 80 I say8. ''You µ;ot RO much money," I 
says: '' go ahead and pay me what you owe me.'' And he Aays, 
"Oh, here's $50.00. Shut up." I said, ''No, I don't want 
vour $50.00-'' 
" Q. Did he baud you t11e $50.00? 
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· A. Yes .. 
Q. Did you have it in your handY 
A. I did. 
Q. What did you do with it f 
A. I stuck it back in his vest pocket. 
Q. In his vest pocket Y 
A. Yes, that's right. 
Q. What did he do with that mon~yY 
A. I think he put it back in his pocketbook. 
Q. Go ahead. 
A. I told him, I says, ''I don't want you $50.00. When 
yo~ pay me, you P&Y me all you owe me.'' 
page 161 ~ Q. You asked him to pay all he owed you 1 
A. That's right. 
Q. Did he have a checking· account? 
· A. Yes. 
Q. Could he have given vou a check? 
A. He could have. .. ' 
Q. Did he ever give you a check or pay you for the lot f 
A. No. 
Q. Now then, did you leave there and where did you go 
from thereY 
A. We left there and we drove to the Silver Arrow. · 
Q. Let me ask you, first. Wl10 was at the apartment Y how 
many people were there? who was there at that time when 
you all were there t 
A. His brother and his brother's wife, and his sisterR, and 
his mother. 
Q. His sisters and his mother and his brother and llis 
brothet 's wife T 
A. Let's see. · One of his sisters; ·wanda was there. 
·Q. Wanda was there? 
A. And his mother and his brother and bis wife. I think 
that's all I recall. 
Q. His brother and his wife. And you say you left there 
then and you stopped at the Silver Arrow? 
·A. That's right. , 
page 162 ~ Q. Did you get out of the car there 1 or what 
did you stop there for? 
A. He stopped and went in and got a Coca-Cola. 
Q. G~t a Coca-Cola for wbat purpose, do you know~ 
A. F.or a chaser. He wanted to tuke a .drink. 
Q. Then where did you go from there? 
A. We drove to the service stat.ion the other side of Selma. 
Q. The other side of Selma Y 
. .;/ 
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.A. That's right. 
Q. Did you stop there t 
A. We did. 
Q.• Did you get out of the car tberef 
.A. No. 
Q. Did Anderson get out 1 
A. Yes. 
Q. And then after he returned to the car, where did you 
got . · 
A. Drove to my mother's in Selma. 
Q. Drove to your mother's home in Selma.? 
A. That's right. 
Q. Did you get out of the car there? 
A. No. 
Q. You did not? 
A. No. 
page 163 ~· Q. Did M. P. Anderson get out the car? 
A. Yes. 
Q. Did he go into· your house? . 
A. He did. 
Q. Then as you started. to leave there, was there any con-
versation with reference to this deed¥ 
A. There was. 
Q. What was thaU . . 
A. I asked him if he was going to pay me for t11e deed, that 
I would go in and get it for him. 
Q. That you would go in and get it for l1im Y 
A. Yes. · 
Q. ·where was the deed at that time? 
A. I had it upstairs in my dresser drawer. 
Q. Did he ask you where was the deed? 
A. That's right. 
Q. Did you tell him? 
A. I did. . 
Q. Did he allow you 01~ tell yol1 to get the deed 1 or what 
took place then? 
A. He said, '' Hell with the damn deed.'' 
Q. Did he drive off? 
A. He drove ·off. 
Q. How were you sitting· in the car? 
A. I was sitting around in the seat, sort of like 
page 164 } this (illustrating), with my head laying down on 
. the seat. 
Q .. In other words., more or less facing him? 
.A.. Yes. 
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Q. And he was driving Y 
A .. Yes. 
Q. Then you proceeded east, is that rigllt t in the directioi.1 
of Clifton Forge 1 
A. That's right. 
Q. Where were yon going at that time! 
A. ·we had planned to go to Sam's G-1·ilL 
Q. For what purpose? 
A. For a sandwich. 
·Q. For a sandwich. Now as you left the home and start eel 
away from -there, please state to the Court and jury what 
conversation took pl_ace and what I1appenecl. ' 
A. Well, when he said, "Hell with the deed", and he was 
kind of angry aliqut it and he drove on a little ways-I don't 
know how far we ]1ad drove because I waE! laying ii:r the seat 
like that (illustrating·), I don't evP.n Imow where we had 
got to-anyway, he said, "You might eat this damn sandwich 
but you won't eat another one." And I said, ''Well, if you 
feel that way about it, you don't need to go, you can take ine 
back home.'' The next thing I knew, he drew the g'Un on me. 
He said, "I know why you want me to pay you for that lot. 
You want to g·o back to that damn son-of-a-bitch.,r 
_ Q~. In that conversation, did I1e make any state-
page 165 } ment about building a house¥ 
Q. Yes, when I asked him if he would pay me 
for the lot, he says, ''If I do pay you for the lot," he saysr 
"If I build a house, will you loan me some money on iU 11 
I said, ''No, because I don't want to be tied up any more in 
any deals. I want to get this straightened out." . 
Q. Then what did he say? 
A. Well, he seemed like he got kind of angry with me. 
Q. Go ahead.- You saw the gun and. then what? . 
A. Well, I seen the gun, he had the g1m up like this (indi-
cating). I ,vas laying down in the seat. I grabbed his arm 
and tried to get the g1m pointed from me; he had it pointed 
right at me. I thought any minute he was going to shoot 
me. I lunged in over against him and had hold of his arm 
scuffling and it wasn't long, or sometime during that, tllat I 
had a lick and I passed out. I don't remember any more 
about it. But we were scuffling over the gun and I lunged· 
in against him and was holding on to him trying to get the 
g·un away from me; he had it pointed right on ,me. 
Q. You don't know what ·happened¥ 
A. I don't know what happened after I had a lick. 
Q. Were you scared at that time T 
. ' 
\.. 
i I 
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A. I was. 
, Q. Were both of you-both of you had been 
page 166 }- drinking? · 
A. We had. 
Q. What did you say was the statement he made with refer~ 
cnce to your husband? ·, 
A. He said, ''I'll kill you before you go back to that damn 
son-of-a-bitch." . 
Q. Is that the time that you saw the gun? 
A. That's the time he had the gun up like that (indic~ti11g). 
I 'looked up, I was layi~g down in the seat, and when I looked 
up, of course, I grabbed for his arm. -
Q. In other words, you were sitting on this side and you 
saw the gun right.at your head Y · 
A. That's right. 
Q. You don't mean he was holqing the gun up-· 
A. No, I was kind of lying down like this (illustrating) with 
my knees up in the car and my head laying down on the ba~k · 
of the seat. 
Q. And he had the gun · right-
A. He had the gun right at my head like, and when I grabed. 
it, I tried to push it around and tried to keep it from pointing 
towards me because he was very angry, and I · tried to k~ep 
it from pointing towards me becau~e he was very angry and 
.I thougbt-
Q. And you went to scuffling Y 
A. Yes, sir, he did. I had hold of his arm and he was 
throwing· me all around. He was very strong. 
page 167 }- Q. Afterwards, was your l1ead and face bruised 
up? 
A. It was. 
Q. Then what was the next thing you remember after you 
gTahbed the gun and was in this scuffle? What is the next 
thing that you i·emember f 
A. Well, when I come to rr.iyself we were at the hospital. 
Q. Was he driving the car 1 
A. I guess he had been driving the car. T~e car was setting 
still when I come to. 
Q. Where was be? 
A. He was getting out of the car. 
Q. Getting out from where 1 
A. From under the steering wheel. 
Q. What did he do? · 
A. He got out and I asked him where he was going and he 
said; "I'm goi~g to the hospital." r. said, "What are yon 
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going to the'hospital for?'' And he said, "I think I'm shpt 
in the arm.'' 
Q .. What else did he do-anything? Where was the gun? 
A. He had the gun in his hand' and when he got out of the 
car, when he was on the grountl, he pitched the gun into the 
back seat. 
Q. Then did he .go on in the hospital f 
A. He did. 
· Q. Did you notice Dr. Emmett there on that 
page 168 ~ occasion, shortly after that? 
A. Yes. 
Q. Did you see Mr. Craft there? 
A. Yes. 
Q. Did you see Mr. Gibson? 
A. Yes. 
Q. Were you, later, brought down to jail?· 
A. That's Tight. 
Q. Did you explain to the officers what-as best you coulcl, 
what had happened1 
A. I did the best I could. 
·Q. Were you excited! 
A. I certainly was. 
Q. Hysterical? 
. A. That's right. 
Q. You didn't know then and don't know now exactly .what 
took place? 
A. No. 
Mr. Goodwin: If Your Honor please, I object to the lead-
ing question. 
The Court: Your questions are very le~ding, Mr. Collins. 
Q. Dici you know, when you were talking to the officers, 
exactly what took place Y 
A. Not exactly, not all the time. 
page 169 ~ Q. Did you, at any time, intend to kill or shoot 
, Anderson? 
A. No, sir, I did not. 
Q. Did you have any reason or motiv~ tof 
· A. No, sir, I was very grieved over him. 
Q. What was your feeling towards Anderson T did you 
like him or not Y 
A. I thought a lot of Mr. Anderson. . 
Q. Had he treated you right?· I mean did he give you 
reason to b~lieve that he thought a lot of you 1 
/ 
,.. 
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.A .. That's right. 
Mr. Collins: Take the witness. 
CROSS EXAMINATION. 
J3y Mr. Goodwin: 
Q. Mrs. Batten, you remembered .a whole· lot more on the 
11ight Mr. Anderson was shot than you do now! · 
A. No, sir, I don't. 
Q. Didn't you tell Mr. Craft here. in the court. house that 
you all were riding along and that Anderson pulled this gun · 
out and presented it at you and you all scuffled and then he 
hit you with his fist up in the side ·of the head and in th..e 
scuffle the gun went off, and th.at then he turned the ·automo-
bile around and drove it back to the hospital, 
:Mr. Collins·: We object to that, if Your Honor please., . . 
The Court: Objection overruled. 
page 170 } Mr. Collins: Except, on the g-round tha.t Mr. 
Craft hasn't testified that that statement was 
mada 
The Court: Go ahead. 
Q. Didn't you make that statement to Mr. Craft downstairs 
in the court house? 
A. What's that nowt 
Mr. Goodwin: Would you read that back, Mr. Lee T 
(The last question before objection was read by the re-
l)orter.) 
A. What I told ]\fr. Craft, as far as I remember, when he 
drew the gun on me, he was driving the car. 
Q. He was driving the carY 
A. The car was moving when he first drew the gun on me. 
"But after that, through the excitement, I don't remembet 
what happened. · 
Q. But on the night that it happened, you remembered .to 
'tell Mr. ·Craft that he was shot while the car was still moving, 
didn't youY 
A. I 'don't remember saying that. 
Q. Do you remember talking to Mr .. Craft and to me here 
in the court house 7 
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'4-. I remember several questioning me; I cmi''t remember 
too much .about it. . 
Q. You don't remember my being there? 
A. I remember-yes, I do remember yon being 
page 171 f tne·re. 
Q. And you remember· being in Mr: Craft's: 
office talking to ]\fr. Craft mid mei 
A. I say-. r was, talking to several, I don't remember. I 
wouldn't say .who they were. I don tt remember too much. 
Q .. At that time, did yon say that Mr. Anderson was shot 
while the car was still moving and while you were all scuffl-
ing over the g'Un Y . . . 
A. I don't think I said that.. · 
Q. Yon don't think you said that. Do yon remember- saying 
that he then. turned tlle automobile around and drove it on 
back to the ·hospital f 
A. No, I don't remember saying that Ile turned the car· 
around. 
Q. Will you say that you did not say that f 
A. After I had this lick, I don't remember whetI1er Mr~ 
Anderson turned the car around or whether the car was stand-
ing still or had stopped 01~ not.. After I had this lick, I don 'f . 
remember. 
Q .. You don't remember anything after the lick! 
A. I don't remember anything until I was sitting in front 
of the hospital. 
Q. Do you contend that the lick knocked you unconscious '1?' 
A. Well, it was a pretty hard l~ck. I guess that's what 
knocked me out, or else I fainted, I would.n 't say which. 
Q. Where was the lick¥ 
page 172 } A.· It was there in my temple. 
Q. You just had the one lick t 
A. That's right. As far as I remember. 
Q. Yes. That was the only tlrlng you had any mark from? 
A. No, I had some more marks on me. My hands were-
scratched. I still bave a scratch on my hand. 
Q. There were no other marks about your face or head? 
A. Well, my head bothered me for ab-Out a week after that. 
My head was-that one place hurt me here (indicating). 
Mr. Goodwin: I'll have to ask you, please, ma'am, to 
answer my questions. You aren't answering my questions . 
. Would you read the last question ·backt 
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(The last two questions and answers were read by the 
reporter.) 
Mr. Goodwin: Just answer the question. 
The Court: The question was were there any other marks 
about your bead 1 · 
A. About my head? none as I know. 
Q. Then you were not beaten or bruised about the face .and 
head as you replied in answer to l\fr~ Collins' question, except 
the one blow on the side of the temple Y 
A. I said, so far as I know. 
Q. It was your head, you would have known it if there had 
been any others! · 
Mr. Collins: I object to the remarks of the 
page 173 ~ Commonwealth's attorney. 
· The Court: Objection overruled. 
Mr. Collins : Except. 
A. I don't know. 
Q. ·who would have a better opportunity to know if you 
bad marks or licks on your head, Mrs. Batten 1 
A. I only remember this one. It is the only one that 
bothered me. . · 
Q. That's the only one you knew anything about? 
A. That's right. • 
Q. Only one you found or felt and you had some scratches 
· on your band Y 
A. I have a scratch on my hand. 
Q. Was that the hand you had the gun in or grappling with 
the gun? 
A. I don't know whether it was the hand I was-I had both 
of my hands on his arm scuffling, trying to .keep the gun from 
me. I had a scr~tch there on my hand (indicating). 
Q. Up to the time you were knocked out, the gun had not 
been discharged, had it '.l . 
A. If it had, I didn't remember it. I mean, I don't re-
member hearing it. 
Q. You didn't remember hea\·ing it in spite of the fact that 
you .were sitting right in there! 
· A. I don't remember it. 
page 17 4 r Q. According to what you say happened, Mr., 
Anderson evidently knocked you out with his fist, 
with that blow on the head 1 
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... A. I don't say he done it with his fist, I don't know. I was 
struck with something. 
Q. You were struck with something? . 
A. Yes, sir. . 
··Q. And you were knocked ui1conscious; that's right? 
A. Not right out, I passed out. . 
Q. You passed out and you didn't come to until he had 
gotten to the hospita1·y 
A. That's right. 
Q. And sometime between the time ·you were knocked out 
and the time he arrived at the. hospital, somebody shot l1im-
cither he shot himself or somebody' crawled in the car and shot 
.}1im; is that right¥ · 
A. I don't know. 
,Q., You don't know. All you know is.that he had a g-un and 
· he; knocked you out and then the next thing you know you 
came to up at the hospital Y 
. A. That's right. 
Q. ·And he was getting out of the car Y 
A. That's right. 
Q. And you say he tossed the g-un over in the back.seat¥ 
A. He didn't toss it just that way, he pitched the gun back. 
Q. Pitched it! 
page 175 r A. That's right. 
Q. Where was he standing when he pitched the 
gunf 
, A. On his side, right along his side of the car. 
Q. Alongside the car, outside of the car! 
A. He got outside. _ 
Q. Which way do the doors open; ,do you recall Y 
A. No, I wouldn't. 
Q. Is that two-door or four-door car! 
A. It is a two-door car. 
Q. Chevrolet? 
A. That's right. 
Q. Do.you recall that the door opens to the frontY 
A. I think it does. 
Q. As you get out? 
A. I think it opens that way. 
Q. And he had got out on the ground Y 
A. He was standing there with the door back. He was 
standing right up against the car. 
Q. And he tossed the gun into the back seat Y 
A. He was standing very close, to the car. He stepped out-
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side of the car, the door was open, and he was standing there. 
Q. Did you pick the gun up? 
page 176 } A. No, sir. 
Q. Did you touch th~ gun? 
A. No.. . 
Q. Had anybody touched the gun until the officers came f 
A. No. 
Q. Did you see the gun when the officers got it? 
A. I don't think so .. 
. Q. You remember Mr. Gibson reaching in and getting the 
gun? · 
A. I remember hearing :M:r. Gibson saying, '';H~re's the 
gun", but I didn't see it. :· 
Q. Then you are not in·a position to deny that Mr. Gibson 
found the gun wedged down between the back s~at and .the 
side of the car Y 
A. I don't know where Mr. Gibson found the gim. 
Q. You don't know? 
A. No, sir. . 
Q. And you don't deny that it was down there, jamµied 
down in there, with nothing but a part of the handle sticking ' 
ouU · 
A. I don't know. 
Q. And on the left-hand side, right behind the driver? 
A. I didn't see him get the gun. I didn't even -know wher~ 
it was at. · . · 
Q. Then so far as you know, wliat Mr.. Gibson 
page 177 } said 'about that is true? 
. A. I guess so. 
Q. But you contend that he just tossed it into the back 
,;eat from outside? 
A. He was standing on the ground and he kind of pitched 
it hack to the back seat. · 
Q. Then he went on in the hospital, did he? 
A. That's right. 
Q .. You stay outside Y 
A. I did. 
Q. Did you think anything much had happened to him 7 
A. Well, I didn't know. He said he thought he was shot 
in the arm. I didn't know whether he was or not. 
Q. That isn't a very serious prop~sition, is iU 
A. Yes, it is. . 
Q. You didn't even bother .to go in with him; did yon:? 
A. No, I didn't go in with him. 
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Q. If you had any concern over this man tl1at you loved 
and thought that he was. very serio11sly injured-
A. I wasn't feeling very good myself, I was sick, and I 
wasn't in no condition to go in. 
Q. Well, the hospital is a place for sick people, isn't iU 
A. I guess it is. · 
' Q. You weren't so much concerned about his 
page 177 ~ eondition-
A. I didn't know he was h11rt. 
Q ... You didn't know he was hurt¥ 
A. No. 
Q. And you didn't think he was hurt'f 
A. He didn't know he was hurt himself. 
Q. So you sat out there in the car quietly Y 
A. I set out there; I was very worried about him. 
Q. You we·re. y~~y -worried about him Y 
A. I was. 4 , ·; • • 
Q. If you didn't, think he was hurt, why were you very 
worried about hii:n' 
A. Beca,us-e· I had hated it too, that something like that-
that he was hurt. 
' Q. Ma 'ain Y I didn't understand your answer. 
A. I say I was very grieved ovet the matter. 
Q. You had just gotten through saying that you didn't know 
whether he was shot or not and you didn't think it was any-
thing very serious. 
A. I did not. 
Q. Ma'am! 
A. I didn't know I1e was shot. 
,Q. That's right. Then why were you so grieved about him'! 
A. Because he said he thought he was. · 
Q. He didn't even know he was, according to you, and all 
that he thought had happened to him was a shot 
page 179 ~ in the arm somewhere·? 
A. And I was upset over what had taken place. 
I knew, when I come to, that we had been scuffling over the-
gun and I was worried and I was nervous. 
Q. And yon sat there and went all to pieces! 
A.. Tba t 's right. 
Q. When Dr. Emmett came out and talked to you, he 
couldn't get any answers out of you; is that righU 
A. That's right. 
Q. You remember his being there Y 
A. Yes. 
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Q. You were not so upset that yon don't recall thaU 
A. I remember him being there at the car. 
Q. You remember him being out to the carf 
A. I didn't know who it was. I remember someone ooming 
to the car. I won't say that I remember it was Mr. Emmet~ 
Q. You know. Dr. Emmett by sig~tY , 
· A. I wasn't paying any a.ttention to anyone coming to file 
car. I was crying and I was upset and I was sick. 
Q. Why were you crying and upset Y 
A. :Because I had been knooked out and I was sick and 
he said he thought he was shot. 
Q. When did you start crying? 
.A. When I come to, when he was getting out of the ea:r, and 
he told me he thonght he was shot. 
· page 180 ~ Q. Well, now, that's what I'm trying to· get al 
At what point in that chain of events did you start ' 
crying-when you came to or when he got ont of the ear C}Y.-
A. No, when he got out of the car and told me he th()ught 
he was shot, I started to ~ry and I went all to· pieces. 
Q. Did he say who he thought had shot him f 
.A. No. 
Q. He didn't tell you anything about thaU 
.A. No. 
Q. He walked on into the hospitaU 
A. He did. 
Q. You watched :him wa]k in °I 
A. I did. 
Q. Did he walk all right f 
A. He did. 
Q. Now, Mrs. Batten, let's go back a little bit and see about 
-you say that you met Anderson while yonr husband was 
in the 8.ervi:ceY· 
A. That's right. 
Q. About a month or two after your husband had gome 
awayt 
A. That."s right. 
Q. You and Anderson started going together? 
A. That's right. 
Q. And you all we:mt. off fo a number of places, 
page 181 ~ traveling to ,vest Virginia, Kentneky, Lynchbmrg, 
and just quite a number of places as you detai]ed, 
· living as man and wife at times; is that righU 
.A. We did. . 
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Q. After your husband came back, you went back to your 
husband! 
A. That's right. . . 
Q. As a matter of fact, as soon 'as he came home, he went 
back and started living with you? 
A. Yes, sir. · 
Q. He didn't know anything about this aff~ir with Ander-
sonT . 
A. Yes, he did. . . . 
, Q. At the time you. all started living together? as soon 
as he came out of service Y · . 
A. Yes. 
Q. How did he know that? did you tell him¥ . 
. A. Well, 1\tlr. Anderson had been to .our home once and he 
thought I was going with him. 
' ,· Q . . But he didn't know? 
~ A. He didn't know for sure. 
, Q. He didn't know for sure,· and then-
A. I mean, atthat time. 
Q. You· resumed living with your husband and continued to 
go with Anderson on the side; is that right? 
page 182 ~ A. I did. 
dersonY 
,Q. And you and your husband split up over An-
A. That's right. 
Q .. In August of .1947, you and your husband went back 
together for a week? 
A. That's right. 
Q. And as soon as Anderson showed up, you and Anderson 
went off to Lynchburg t 
A. What's thaU 
Q. I say as soon as Anderson showed up, you and be went 
off to Lynchhqrg Y 1 
A. Well, he asked me to go to Lynchburg with him and he 
said he would get me back by the time I had to go to Coving-
ton, but he didn't. Then I knew it wasn't any use to go to 
Covington. . . 
Q. Although you and your husband had effected a recon-
ciliation in August-of last yeart 
A. That's right. 
· Q. Of last year Y 
A. That's tight. 
Q. You still took a trip with Anderson to Lynchburg think-
ing you would get back so your husband wouldn't know it? . 
A. ·well, I wanted to talk to l\:Ir. Anderson about the lot 
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is why I seen hip:i. I had to come to town on some business 
and he told me, when I left the house, that he would bring me 
to town and take me back. But after I come to 
l)age 183 } town with him, instead of taking me back home, ·" 
he started towards Lynchburg and I asked him 
not to take me, that I had to be back in Covington, but he 
taken me anyway, he kept driving. .. '. 
Q. You were talking to him about the lot T 
A. Yes, I wanted to get the lot straightened out. 
Q. After that, yoli and Anderson went together f roin Au-
gust on, you realized there was no use in trying to get back 
with your hu~bandY 
A. That's right. 
Q. And you went with Anderson from that tim~ on up until 
tl1e time he was shot, 
A. That's right. . 
Q. Your husband wasn't going to live with you as long as 
you were living with Anderson, was he? 
A. He wasn't going to live with me as long as we own~d 
the lot together. 
Q. You mean that was the bone of contention-not going 
with Anderson 7 · 
A. I was going back to. my husband. 
Q. And you were going back to your husband in .Novem-
ber! 
A. That's right. 
Q. You and your husband, you say, had this agreement in 
November that you all would go back together? 
A. That's right. · 
Q. Why did you and Anderson, on the 7th day 
}Jage 184 } of November, take off together and spend . the 
,week end? 
A. On the 7th'f 
Q. The 7th, two days before he was shoU 
A. Well, I had the deed made up and he hadn't paid me 
for it. · 
Q. Where was the. deed Y 
A. I' had it at my home in Selma. 
Q. Where did you all go? . 
A. I had the deed and he come by. He had been there sev-
eral times. And I asked him to pay me for it and he said he 
would pay me that'week end. · 
Q. Where did you meet Anderson Y 
A. He came by my home and picked me up. 
,.., .... 
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Q. Did he pay you for the deedf 
A.No. 
Q. Did yo.u discuss the deed f 
A. We did . 
. Q. At that time, on Fridayt'" 
A. I did. 
Q. What did yon say about the deed on Fridayf 
A. I asked him if he was going- to pay me and he asked me 
if I was going home with him,. and I told him no, that I wanted 
to go to Covington. He said,, .''I'll take you to./ Covington''~ 
And after we got to Covington, he went on to his 
page 185 ~ 'lro~e and didn't stop. He says,. "You can stay 
. with me this week end n. So he- taken me on. to 
his homa. · 
Q. You agreed to stay with him that week end! 
A. I didn't want to but I did. 
·Q .. You didn't object to iU 
A. I did. 
Q. You mean he a.bducted yon that week end t 
A. He didn't make me do it, I went on. He asked me and 
I didn't ca1·e about going but. I did,. I went on. 
Q. Y oq went on and you spent the nig,ht with him F1iday 
'night at his home¥ 
A .. Tllat's right. 
Q. You went on over to West Virginia with him Satw:day! 
A. No, I didn't go to West Virginia. 
Q. Yon didn't go to West Virgi.ma f. 
A. N0. 
Q. Where did you stay f 
A. I stayed at ms Joome. 
Q. You stayed in .Alleghany f 
A. That's right. . 
Q. And he went on over to Whit'e Snlphurf 
A. That's right. 
Q .. He came. "b,aek and you an came to C'lifton Forge to tire 
~~, . 
A. That's right. 
page 186 ~ Q. Did you tty to leave him bere in Ciif ton 
Forge! 
A. No.. . 
Q:. Did you b-y io go h(:)mme ii© s·ellma f 
A. No. 
Q. Then you weren't an nnwi1il.ing c©mpani@~ w·e:re·· you 'l 
A. No, not at the me.. 
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· Q. Not at the time. +n spite of that, you tell this Court 
and jury that you arid your husband were making up and all 
you were with Anderson for was to get rid of the lot and 
to get rid of him? · 
A. No, I don't say that's why I was with him. 
Q. You don't say that's.why you were with him now. Just 
a while ago you said that was the reason you were with min. 
A. I wanted to see him that week end and I wanted to get 
it straightened up and I did, but that wasn't the only reason 
I went with him because I wanted to go with him. 
Q. You all went back to his home in Alleghany and spent 
Saturday night, after going to the show in Clifton Forge? · 
A. That's right. 
Q. And you got up Sunday morning, had breakfast, fooled 
around the house, you said, and were coming back Sunday 
night! 
A. That's right. 
Q. Did he have his clothes packed? 
A. Yes. 
· · Q. His work clothes? 
page 187 ~ A. Yes. . 
Q. He always carried that gun in the bottom 
of the bag, didn't he? 
.A. I don't know. 
Q. Yon don't know Y 
A. No. 
Q. You had been with him on these work trips time and 
time again, Mrs. Batten, hadn't you ever seen that gun f · 
A. I had seen the gun, yes, but not then. 
Q. ,vhere had you seen the gun 7 
. A. vVell, when I was at· his home one Sunday he was on 
a job, he had to go out Sunday, and he went to a fan house,: 
they call it, which is a tunnel, and he couldn't use the motor:.. 
car and he asked me to go with him. And we walked through 
the woods and he carried a gun with him. 
Q. Was that the only occasion on which you had seen the. 
gun¥ 
A. Yes. 
Q. Think bacJ{. When he would. go on these other trips, 
didn't he always carry it in the bottom of his suitcase f 
A. I don't know. 
Q. You don't know that f 
.A. No, sir. 
Q. Had never seen it before? 
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A. No, sir. 
. Q. Were you familiar ·with the contents of his 
page 189 } suitcase on these trips that you all had taken? 
A. No, sir. 
Q. He had a little grip, I believe it was, wasn't iU 
A. He carried a handbag. 
Q. Mrs. Batten, at any time during this trip from Mr. An-
derson's home to Alleghany, was he ever in the car when you 
-were notY 
.A. What did you say? I clidn 't understand. 
Q. You have told us about coming· from Alleg~any on down 
here to Clifton Forge, and you have said that you stopped 
in Covington and both of you got out and went in Miss Wanda 
Anderson's house? 
A. That's right. 
Q. You got back in the car and drove to the Silver Arrow 
and <~fr. Anderson got out and got a Coca-Cola T 
A. That's right. · 
Q. Are you sure it was a Coca-Cola Y 
A. That's right. I wouldn't say it was a Coca-Cola. 
Q. It was some soft. drink Y 
. A. vV ell, yes. 
Q. It. could have been out of that bottle there (exhibiting) ? 
.A. That's right. · 
Q. Then you came to Selma to a filling station there? 
A. That's right. 
Q . .And he got out and went into the filling sta-
page· 189 } tion again; is that trueY 
A. That's right. 
Q. You did not get out of the car¥. 
A. No. 
Q. You drove to Selma; to your house, and .he got out e>f: 
the carf 
_ A. T
0
hat 's right. 
Q. You did not get out of the car f 
A. No. · 
. Q. Were they the only sto.ps that you made? 
A. That's the only stops we made. 
Q. lhen no time did you all stop and you get out of tlie ear 
and leave Mr. Anderson in there by himselff , 
A. No. 
Q. You drove on down here to Clifton Forge, .after leaving 
your house! 
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.A. I don't know where we was at. We was driving. I don't 
know where we went. 
Q. You told the police that you were here along about the 
courthouse somewhere. 
A. I don't think I ever said where I was at because I don't 
remember. I was laying in the seat and the car was going 
along and I don't remember, I wasn't looking out. I couldn·'t,-
say. 
page 190 ~ Q. Didn't you tell Mr. Craft that you all had, 
come down into town where the lights were Ht up 
is where the shooting took place and you thought near the 
courthouse Y · 
A. I may have said that but I answered as best I could that 
night. 
Q. You were answering that night from what you recalled 
had happened just a few hours before Y 
A. Well, I don't remember. I may have said it. 
Q. Ma'am! , 
A. I said I don't recall, I may have said it. 
Q. Do you say now that that was not true! 
A. I say I don't know where I was at because I don't. 
Q. Theµ you claimed to know where you were, didn't you! 
. A. If I said it, I didn't remember .. I guess if I said it, may-
be I remembered it at the time, maybe I was. \ 
Q. You weren't trying to teil anything that wasn 'f true, 
were you? 
A. No, sir. . 
Q. If you said that about that, that was what you thought 
was true at the time? 
A. At the time, I don·'t remember. I may have said it. 
Q. You haven't remembered anything that would make you 
think that wasn't true? 
A. No, I have tried to remember but I can't. 
Q .. Now you say you don't even recall the shots 1 
A. I don't remember hearing them. 
page 191 ~ Q. Don't remember either shot Y 
A. No, sir. . 
. Q. I ask you to think again and ask you if you remember 
telling Mr. Craft that you were scuffling when the gun went 
offf 
A. I don't remember. vVe were scuffling over the g'Un, I 
don't remember what taken place. . We were scuffling a.nd he 
was trying· to shoot me and I was trying to get the gun turned · , 
from me and he had it right on me, he had·it up like. that (in- . 
132 Supreme Court of Appeals of Virginim 
R. F. Craft. 
dicating), and I plunged in on him and tried to turn the· gun 
from me and I don't remember. 
Q. Mrs .. Batten, I wish you would show me what position 
you were in on the seat of the automobile. 
A. I couldn't very well show you here. 
Q. Do the best you can, please, ma "am. 
A. Well, I was sitting around in the seat with my legs Ul:J 
like that (illustrating), laying down with my head on the back 
of the seat. 
Q. Y.onr head was towards Mr. Anderson! 
A~ That's right. 
Q. Who. :was "cl.riving the car¥ Mr. Anderson T 
A. That!s right. . 
Q. You did not drive the car at all, did you Y 
A. Not that nig·ht. I have drove it . 
. ' Q. I mean that night. 
page 192 ~ A. No. 
Q. And at no time were you on the driver's 
sidef 
A. No. 
Mr. Goodwin: All right, ma 1am. That's all. 
Mr. Collins : That's all, Mrs. Batten. 
(The witn~ss stands aside .. ) 
Mr. Collins. Mr. Craft. 
R. F . .CRAFT, 
was recalled for the defendant .. 
DIRECT EXAMINATION. 
By Colonel Stokes : 
n 
·' 
Q. Mr. ,Craft, I don't think I asked you yesterday-I think 
it slipped my mind-just to connect up, you know you testified 
about going up to the hospital the night of this occasion ancl 
asking Mr. Ande1·son who shot him. In the performance of 
your duty as chief of police, did you go more than one time 
to Mr. Anderson to ask him who shot him and bow it hap· 
penedY 
~A· Yes, sir .. 
Q. About how many times did you gof 
A. Oh, I'd ~ay four or five times, Mr. -Stokes .. 
Q. Was that all at one time or over what perio~l ·r ~ 1 
' 
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A. Three or four days. 
pag·e 193 ~ Q. Three or four days ·you tried to get him to 
tell you? · 
A. Yes, sir. 
Q. Mr. Craft, where do you live in Clifton Forget 
.A. 619 Church Street. 
Q. Is that Church Street tl1at parallels this street that the 
court house faces on? 
A. It is next sfreet up from here; yes, sir. . 
Q. On November 9, along about 8 :00 p. m. in the afternoon 
of November 9, were you in your hornet 
.A .. Yes, sir. ·. 
Q. And you live on Church Street which is about how far 
from the Shell service station? · · 
A. It is two blocks. 
Q. Two blocks t 
A. The way I have to travel. I go up one block and out 
one block, next to the corner. 
Q. Looking~ through the court house here-
.A. It might be on the comer of D and Church. 
Q. · Corner of D and Church 1 
A. The second house. · 
Q. Did you hear any shots that night of any kind Y 
A. No, sir. · 
Q. How near do you live to these-
.A . .Colonel, how. about showii:ig you on the map? 
Q. Yes, I wish you would. 
pag·e 194 ~ Mr. Goodwin: If Your Honor please, I object 
to this as a ·,vast.c of time. Mr. Craft's testimony, 
as to whether he did or did not hear it is ag·ain negative, just 
like anybody -else who might say they didn't hear it. 
,Colonel Stokes: He. lives ,right-we'll show right where he 
lives. He was rig·ht there in his home. 
Mr. Goodwin: Mr. Craft bas a whole house full of little 
children. They mig·bt have been making a lot of noise. 
The Court: It is purely negative evidence. 
·Colonel Stokes: If Your Honor pleases, may I say this T 
The Commonwealth proves that in a certain p_lace here, on 
Church Street, near D Street, that his witnesses heard two 
shots down here~ Ancl herc·'s the chief of police, living right 
in the same proximity, same neighborhod, at the same ti~e. 
Can't this woman, in her clef cnse, prove by him that he was 
there and he heard no shots t and it was his business as chief 
of police. Wby, I can't underst.and not being able-it isn_'t 
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proving it negatively. It is proving· that while he lived rig·ht 
close to where this witness says that she heard the shots, he 
· didn't l1ear any shots. It is strong argument that the wit-
nes didn't hear any. She is entitled to prove that. 
The Court: I will let him testify but it is purely negative 
evidence. • 
By Colonel Stokes: 
Q. I'll ask you where you live on this map~ 
pag·c 195 }- A. I live 619. This is Frank Powell's on the 
corner of D and Churc11; and I live right here, sir 
(indicating). · 
Q. Right next door to the Frank Powell house, which is on 
the corner? 
A. Mr. Keith Powell's is right back there (indicatirig·). 
Q. Keith. Powell is right back of you or right over on the 
corner! 
A., It was, originally, one lot ·the·re and it is three houses 
ou them. I'm on tlrn sho1't lot. 
Q. This case, of course, -is being tried in the Clifton Forg·e 
court house. I wish you would state whether or not the police 
station of the City of Clifton Forge is in this court house 
building? 
A. In the basement; yes, sir. 
Q. Is or is that not just across tl1e street from the Shell 
station? 
A. Diagonally; yes, sir. 
Q. Is that the only Shell station m the City of Clifton 
Forg·eY 
A. Yes, sir. . 
Q. The one that is diagonally across from the court house? 
A. That's right. 
Q. Is the police officer at the rear of the court house build-
ing or is it on the street front f ' . . 
A. On the street front, Main Street, basement. 
page 196 ~ Q. Is that front towards the service station, 
diagonally across the. street? . 
. · A. Yes, the door is right in the west end of the.court house .. 
-- . 
Colonel Stokes: All right. That's all. 
CROSS EXAMINATION. 
By Mr. Goodwin: 
Q. :Mr .. Craft, that police station is below the ground level~ 
'' .... 
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A.. You can stand in the police station and just see out over• 
tbe walk. · 
Q. Just see ouU 
A. Yes, sir. 
Q. To go in the police station, you have to go down a flight 
0£ steps from the g·round level! · 
A. That's right, .sir. 
Q. Mr. Craft, how·many children do you have? 
..A. I have five. . 
Q. Do you recall what you were doing in your house on this 
11ig·ht, particularly f 
A. Sund~y night, probably I was listening to the· radio. 
Probably? · 
A. Yes, sir~ I wouldn't say. 
Q. You weren't listening for noises of .any 
1mge 1917 } kind, were you! 
A. Not especially, no, sir. 
l\fr. Goodwin: All right, sir, that's alL 
Colonel Stokes : Thatts all. 
(The witness sta11ds· aside.) 
Colonel Stokes: We rest. 
The Court: Defense rests. 
Mr. Goodwin: I would like to recall Mrs. Batten for· one 
further question. 
ROSE BATTEN, 
was recalled for the Commonwealth. 
CROSS EXAMINATION. 
Bv Mr. Goodwin -Resumed: ;Q. Mrs. Batten, did you know that Mr. Anderson was go· 
ing with a girl in Kentucky! 
·Colonel Stokes : We object to that, if Your Honor please, 
because you have ruled it out of the case. 
The Court: I have not ruled it out of the case. Objection 
overruled. 
Colonel Stokes : Exception. , 
The Witness: Do you want me to answer! 
136 Supreme· Court. of Appears of' Virginia 
R. F .. .Craft .. 
Mr. ·Goodwin: Yes-. 
A. I never heard anything about any girl mrtil yesterday,, 
never knew. 
page 198 } Q. Did · you know that he was- taking trips to 
Kentucky to see any girl f 
A. No, sir. 
Q. Did you state to his sister, on the streets oi Covington,. 
that you knew l1e was going out theTe to s-ee a girl and he hac! 
been out there a week .before! 
A. No. · . ."-.. 
Q. And. that' f®twere mad about it f 
A. No. · "·., 
Q. You did not?_ 
.A.. No. . :· · 
Q. Y o.u did not knO\v anything about another girl r 
A. If he was g·oing with her, I don't know. I never heard 
him mention another girl· and never saw him-
Q~ And you never. got mad with him for going away over 
week-ends? 
A. No. Mr. Anderson was away a lot on his: work. 
Mr. Goodwin: All right, that's all. 
(The witness stands aside.) 
. . 
Mr. Goodwin: I'd like to recall l\fr. Craft .. 
page 199 f . R. F. CRAFT, 
was recalled in rebuttal for the Corrnnomvealth .. 
DIREGT EXAMINA.TION. 
By Mr. Goodwin: 
Q. Mr. Craft, you were asked, yesterday, about your con-
versation with :Mrs. Batten here in the court ·house. I wish 
you would state whether or not :Mrs. Batten told you a con-
nected account of what happened. 
I 
Colonel Stokes: We object to that question .. 
The Court:, Objection overruled. 
•Colonel Stokes: Exc~ption. 
:Mr. Goodwin: Will you answer the question .. 
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R.F. Craft. 
A. Yes, sir. She told me about riding through town here 
and what happened going· through here. 
Q. Did she tell you anything about the gun going off? 
A. She didn't remember the shots, hearing the shots, but,· 
he told her that he had been shot. 
Q. Where did he tell her he had been shot? at what part ~ 
in the town? 
.A. She didn't say. It· was som~where here in town, she , 
thought it was on Main Street, and turned around at a serv-
ice station and said be was going to the hospital. 
Q. Did she tell yon that he drove on back to the hospital! 
A. Yes, sir. 
Q. Did she ~ell you that she lrnd lost consciousness at any 
time? 
page 200 ~ A. She said she came to herself in front of the 
hospital. . 
Q. But she said that he told her that he was shot here in 
town somewhere along on Main Street T 
A. She thought it was on Main Street. 
Q. And that he tumed around and drove back to the hos-
pital T 
A. That's right, sir. She said she was so excited and , 
everything she didn't know what happened, and everybody 
scuffling .over the gun, and I1e was going back to the hos-
pital, and when she came to herself she was at the hospital. 
Q. Did she contend that she was knocked out, unconscious, 
or anything? · . 
A. Well, she said she was hit in the face· and didn't remem-
. ber anything after the shooting. 
Q. After the shooting? 
A. Yes, sir. 
Mr. Goodwin: All right, sir, that's all. 
Colonel Stokes: That's all. 
( The witness stands aside.) 
l\Ir. Goodwin: ,vm you call :Mrs. Gabbert, please. 
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page 201 ~ ANN GABBERT, 
was recalled in rebuttal for the Commonwealth. 
DIRECT EXAMINATION. 
By Mr. Goodwin: 
Q. Mrs. Gabbert, I wish you would state whether or not, a 
short time prior to the shooting of your brother, you had a 
conversation on the. streets of Covington with Mrs. Batten 
concerning a girl in Kentucky. · 
A. You want me to tell that? 
Q. Yes, ma 'am. 
Mr. Collins: We. object, if Your Honor please. 
The Court: Objection overruled. 
Mr. Collins : Except. 
A. Well, she came over to the car. We were parked on 
the street and she came over to the car and was telling us 
about their argument. And sl1e said before they had left 
from up at my home and came to Covington that he was down 
to the store after groceries and she ha.d gotten in the suitcase 
and found a gift in there. And when he came back, sl1e 
jumped on him about the gift and he said he was taking it 
out in Kentucky to a girl for another man. And she jumped 
on him and said she knew it wasn't. T4en they started fuss-
ing then about it from then on into Covington, and she still 
kept on fussing with him and he told her she could get out 
of the car if she wanted to. So she got out of the car and he 
passed her on the con1er and she was standing there on the 
corner talking to my husband then. And he went 
page 202 ~ on in the restaurant and had his supper and sht1 
came on over to the car with my husband and was 
sitting in the car talking some more. She got out and was 
going down the street when ;he came out of the restaurant_ 
Then she told me, later on, after that, that one of his auto-
mobile tires was flat-
Mr. Collins: We object. 
The Court: Wait a minute. That does not answet ·the 
question of the-
1\fr. Goodwin·: Never mind the details about the automobile 
tire flat .. 
Q. ·what I am interested in now is the question of the girl 
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in Kentucky, what she had to say about him going with -her, 
or words to that effect. . 
A. Well, she said that she knew he was taking it to this . 
girl that he had been seeing when he didn't come in on the 
,veek-ends, said she knew he was out there with that girl. 
And she told him several times, she said, "Fm coming out 
there.'' And he said, 'Well, you can come on if you want to, 
but you won't find me because my job carries me from differ-
ent places and wherever I'm at when I finish my job,~. there 
I stay all nig·ht. '' 
Q. Did she ever tell you that she was upset about this girl 
in Kentucky! 
A. Yes, she did. And she was ~lways fussing with him 
· something terrible when he would spend the 
page 203 t week-end out there. , And when he did come there· 
and wouldn't get her right away, she would get 
the pus and come up there and get with him. 
The Court: That is n~t rebuttal. 
Mr. Goodwin: No, sir, but I was· trying to confine her to 
the girl in Kentucky. 
The Witness: That always made her mad·wbcn he was out 
there. 
The -Court: That's all. 
Mr. Goodwin: Tha.t 's all. 
CROSS EXAMINATION. 
By Mr. Collins: 
Q. Mrs. Gabbert, this conversation that you had, you ._say, 
with Mrs. Batten, when was that t · 
A. I don't remember now. 
Q .. Was it a month; two months, three months, or six 
months before last November? , 
A._ Well, it could have been about three or four months. 
I'm not sure. 
Q. When that conversation was related to you-talking · 
nbout Mrs. Batten, ~aying she got peeved at Anderson be-
cause he had a gift for thi_s girl-what did you say t~ her in 
reply· to that conversation? 
A. What did I say"l 
Q. What did you say¥ .. 
A. I don't remember right now what I ~aid to 
page 204 ~ her. . . Q. Do you remember anyt~mg that you said 7 
;,_. 
.. 
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Ann Gabbert. 
- A. Well, I probably said, oh, no, that he wasn't, or maybe 
that it was for another girl. 
Q. You what? . 
A. That it was for another girl. 
Q. Y:ou probably say that you do remember saying that? 
A. No, I cantt remember for sure what I did say because 
I never put my nose into anyone's a:ff airs . 
. Q. She stated that. he said-that Andei·son told her th~t 
·he got this for anothe.r...feilow's girl? 
A. That's right, irrd·~was taking it out there. And she said 
that she knew he wam1:'t. 
Q. And you say you probably said, oh, he was probably 
taking it to another fellow's girl, or something like that? 
A. Yes. 
Q. In other words, in effect, you do1i 't know what you said" 
but more than likely you- · 
A. Not to my answer. 
Q. Just a minute, :Mrs. Gabbert. You don't know what you· 
said but more than likely your answer just pacified her ancl 
said, "Don't worry about it, M. P. is not doing anything 
wrong·.'' Isn't that right Y 
A. Something like that. 
Q. In other words, you were trying to help her out with 
her affair with your brother? 
page 205 ~ A. Well, I didn't want any fuss about it what- · 
soever, any part of it at all. She was telling me 
that. 
Mr. Collins: That's all. 
By the Court : 
Q. Mrs. Gabbert, bow old was your brother? what_ :\vas his 
age? . 
A. 36. 
The Court: That's all. 
M:r. Goodwin: That's all. 
(The witness stands aside.) 
Mr. Goodwin: That's our case .. 
The Co_urt: Any surrebuttal ! 
Mr. -Collins: No, sir. 
!'. j• 
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The Court : It is 11 :00 o'clock and I am going to let the _ 
jury go until 1 :00 o'clock. And while you are out, do not talk 
to anyone about this case or discuss the case with anyone or 
even discuss it yourselves while you are out with each other. 
At 1 :00 o'clock, I hope the instructions will be ready so we 
can go right along with the argument. Court is adjourned 
until 1 :00 o'clock. 
. ( The jury recessed at 11 :00 a. m. and the Court, 
· page 206 ~ all counsel, and the defendant retired to cham-
bers after lunch, at 12 :40 p. m.) · 
(IN CHAMBERS.) 
Mr. Collins: If Your Honor please, we want to move that 
all of the questions of the Commonwealth.!.s attorney pertain: 
ing to any girl in Kentucky be stricken from the record and, 
the jury instructed that there is no evidence in this case as 
to the girl in Kentucky, for the reason that the questions were 
asked by the Commonwealth's attorney and there ·is no an-
swer to them for the reason that all of the evidence attempted 
to be introduced was hearsay and was stricken and the ob. 
jection to it was sustai.ned by the Court, and the record now 
stands with only the questions by the Commonwealth's at- -
torney to the witness and no answers to them. 
The Court: Motion overruled. 
Mr. Collins: Exception. . 
We further desire to_ except to the. statement of the Com-
monwealth's attorney to the defendant, Mrs. Batten, when he. 
asked if she did not make certain statements in the presence 
of the chief of police and of himself, th~ Commonwealth's at-
torney. 
The Court: Motion overmlcd. 
Mr. Collins: w· e except to the Court's ruling. 
We further desire at this time to move the Court to strike 
all of the evidence of the Commonwealth on the 
page 207- ~ grounds that the Commonwealth has not proven 
the venue of the crime, that it happened in the 
City of Clifton Forge, and because the evidence is insnffieie11t 
to show the defendant guilty of any crime. And, further, be-
cause of the admissibility of evidence whicl1 we contend is im-
proper, proper foundation not having been laid for a dying 
declaration. 
The Court: Motion overruled. 
l\Ir. Collins: Except. 
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page 207a ~ The following instructions were GIVEN for 
the ·Commonwealth and Defendant respectively: 
page 208 ~ INSTRUCTION NO. 1-GIVEN . 
. , The Court instructs tbe jury that in this case there are five 
p~ssible verdicts which they may find: 1) that the defendant 
is guilty of murder in the first degree; 2) that the defendant 
is guilty of murder in the second degree; 3) that the defend- . 
ant is guilty of voluntary manslaughter; 4) that the defend-
ant is guilty of involuntary manslaughter; or 5) that the de-
fendant is not guilty. 
If the jury believe beyond a reasonable doubt that the de-
fendant is guilty of murder in the first degr~e, then they shall 
fix her punishment with death or by confinement in the peni-
tentiary for life,· or for any term not less than twenty years. 
If the jury believe beyond a reasonable doubt that the de-
fendant is not guilty of murder in the ·first degree but is 
·guilty of murder in the second degree, then they shall fix. her 
pu.nishment by confinement in the penitentiary for not less 
than five nor more than twenty years. If th~ jury believe be-
yond a reasonable doubt that the defendant is not guilty of 
murder in either degree but is guilty of voluntary manslaugh-
ter, then they shall fix her punishment by confining her in the 
penitentiary for not less than one nor more than five yea rs. 
If the jury believe beyond a reasonable doubt that the defend-
ant is not guilty of voluntary manslaughter but is g·uilty of 
involuntary manslaughter, then they shall fix her 
page, 209 ~ punishment by ·confinement in the penitentiary 
for not less than one nor more than five years, or, 
· in the discretion of the j·ury by a fine not exceeding one thou-
sand dollars or by confinement in jail not exceeding one year 
or both. And if the jury do not believe beyond a ret_"tsonable 
doubt that the defendant is guilty of any crime as charged in 
the indictment, then they shall find her not guilty. 
(No objection.) 
page 210 ~ INSTRUCTION NO. 2-GIVEN. 
Murder is the unlawful killing of another with malice which 
may be expressed or implied, and is distinguished in Virginia 
as murder in the first and murder in the second degree. !for-
der in the first degree is defined a~ murder by poison, lying 
in wait, imprisonment, starving, or by any wilful, deliberate, 
and premeditated killing, or in the commission of, or attempt 
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to commit arson, rape, robbery, or burglary. · Murder in 'the 
second degree is the unlawful killing· of another with malice. 
1vianslaughter is when a person feloniously and unlawfully, 
but without malice, kills another; and it is divided into two 
classes: 
Voluntary manslaughter is the unlawful killing of another 
without malice in a sudden quarrel, or in heat of blood. But 
it is not every killing in the heat of blood, or upon sudden 
quarr~l, which is volunta·ry manslaughter. In order to be so, 
it must be done without malice; for the existence or want ·of 
malice is the distinction between nnirder and manslaughter. 
Involuntary ·manslaug·hter is when one in the performance of· 
an unlawful act kills another by accident.·_ 
Mr. Collins: We want to object to that, if Your, 
page 211 r Honor please ·because, in the first p·aragraph, it 
sets up first degree murder and second degree 
murder and makes the statement, with no explanation, all 
other murder is murder in the second degree. 
The Court : It should be all other homicide. 
l\fr. Collins: Further, it doesn't say anything about the 
burden on the Commonwealth to i-aise and lower it. The only 
time a statement of that kind can be made is for the .purpose· 
of burden of proof. All other killing·s are not homicide. 
Mr. Goodwin: All other murder is murder in the second de-
gree. Manslaughter may be homicide. It is all other ·murder 
is murder in the second degree. · 
The Court: I believe you are right. 
Mr. Collins:: But this stat~ment is a statement of pro-
cedure which should be followed by the statement of law per-
taining to procedure that all other murder is murder in the 
second degree-is presumed to be murder in the second de-
gree and must be raised by the Com·monwealth or lowered by 
the defendant. vVe think this is highly prejudicial to say 
that, in a cold statement from the Court, all other murder is 
m1irder in the second degree. 
Further, in the second paragraph of this instruction, I think 
it is improper for tlrn statement to the jury "in order to be . 
.so, it must be done with malice, which I hiwe defined". I ob-
ject to the words "I have defined". 
page 212 } Mr. Goodwin: Strike o.ut ':I have de~ned:'. 
· The Court: I don't tlunk 1t makes any 4rffer-
e11ce. 
Mr. Collins: I further object to this instruction because 
the :first sentence-'' Murder is the unla~ul killing of an-
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other with malice which may be expressed or implied" witI1 
no statement of how it may be implied. The jury cannot just 
imply malice for no cause. 
· Mr. Goodwin: That's what I was referring· to ''as I have 
defined" it, either expressed malice or implied malice. 
The Court : All rig·ht, I am going to give No. 2. 
Mr. Collins: All right. we· except. 
page. 213 ~ INSTRUCTION NO. 3-GIVEN. 
The .Court-instructf,.the Jury that every homicide in Vir-
ginia is presumedrin ,tpe· absence of other evidence, to be mur-
der of the second d~gi.~ee, and in order to elevate the offense 
to. murder of the first' degree the burden is upon the Common-
wealth; and in order to reduce .the offense to manslaughter, 
or to show a justification or excuse for the killing, the. burden 
is upon the accused to introduce, evidence sufficient to raise in 
the minds of the Jury a reasonable doubt as to whether she 
be guilty of murder, or of manslaughter, or 0£ any offense at 
all .. 
Colonel Stokes: The ·objection I see to No. 3 is that the 
form used in all the cases I have seen--of course, I haven't 
, seen them all-is that in the second part of that instruction 
is that the burden is upon the accused to show extenuating 
circumstances. But this instruction is to prove that such kill-
ing was witbout malice or that sbe acted lawfully and is, 
therefore not guilty. I think that language is not in the law. 
Mr. Godwin: That presupposes a killing with a deadly 
. weapon. Then she has to prove that she did such 
pag·e 214 ~ without malice and it is manslaughter, or that it 
was excusable and is not guilty. . 
Colonel Stokes: The burden is on her to show extenuating 
- circumstances .. 
· Mr. CoUins: We further object to this Instruction No. 3 on 
the grounds that it is not applicable to the evidence in this 
case because· the instruction presupposes that she was in sole 
possession of the g"Un and did the killing with the gun and 
leaves out entirely any i9-ea of an accidental shooting. 
The Court : No. 3 gjven. 
Mr. Collins: Except. · 
page 215 ~ INSTRUCTION NO. 4-GIVEN .. 
I 
.. 
The Court instructs the Jury that if they l)elieve from the 
evidence, beyond a reasonable doubt, that. the prisoner wil-
I • 
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fully, deliberately, and premeditatedly shot and killed the 
deceased, Marion Piercy Anderson., in this City, ·then they 
should find her guilty of murder in the first degree. 
(No objection.) 
page 216 ~ INSTRUCTION NO. 5-GIVEN. 
· The Court instructs the .Jury that a mortal wound given· 
with a deadly weapon in the preYious possession of the slayer, 
without any, or upon slight provocation is prima facic wil-
ful, deliberate and premeditated killing and throws upon the 
accused the necessity of provin·g extenuating circumstances. 
Colonel Stokes: No. 5, we object very seriously to. It 
probably states an ahstract proposition of .law but we sin-
cerely contend that it should not be given in this case be-
cause there is no evidence whatever in the whole record that 
the weapon was in the previous possession of the defendant; 
that means exclusive possession. That's what the law has 
always meant, where the weapon was in the exclusive posses-
sion of the person, hut there is no evidence in this case that 
it was even in her possession. She got hold of his arm and 
l1and. 
(Argument omitted.) 
The Court: I am goi11g to give No. 5. 
Mr. Collins: ·we want tp further except to No. 5 on the 
grounds that it is in conflict with the previous instruction 
which says the burden is on tlie CommonweaH.h to prove all 
of these elements, and this instruction say~ that 
pag;e 217 ~ these thingi;, fl re presumed t>rima. f acie if she had , 
a gun in her po~session. And we submit that the 
· burden is on the Commonwealth to prove every element of 
the case and to proYc n willful, deliberatP., and premeditated 
killing,. and that that cannot be presumed from the fact that 
she had a gun at any time. 
{Arg11ment omitted.) 
:Mr. Collins: '\Ve except to No. 5 for the rensons stated. 
page 218 ~ INSTRUCTION NO. 6-GIVEN. 
The Court further instruetR the Jury that in respect to the 
premeditation required to be proved to make out a case of 
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murder in the first degree, it is not necessary for the Com-
monwealth to prove that the clesig11 to kill existed fo.r a pai·-
ticular length of time prior to the homicide, but i.t is. suf-
ficient if it should appear that at. the moment of inflicting 
the fatal wound or wounds, the aecu~ed intendeq to kill the · 
deceased or d~ him great bodily harm. 
M1.-. Collins: We ohje.ct to No. 6 because it is not based 
on the evidence and assumes that it was a deliberate killing 
and there is no evidence to show any intention or premedita-
tion. · 
The Court: No. 6 g·iven. 
Mr. Collins : We except. 
pag;e 219 ~ INSTRUCTION NO. 7-GIVEN. 
· The Court instructs the Jurv that if thev believe from the 
evidence in this case that the .prisoner ai·med herself with 
a loaded pistol while the deceased was out of her presence, 
and with the intention of killing the deceased or doing- him 
great bodily harm, and that being so arh1ed, the prisoner sat 
in the automobile and waited for the decea~ed 's return and 
upon his return, in_ pursuance of a previously formed d(\sign, 
shot the deceased., Anderson, p:iYing him a mortal wound from 
which 110 died, as charged in the inclietment, then such killing-
,is mutder in the first degree. 
Colonel Stokes: No. 7, if Your Honor pleases, leaves out 
the question of malice. I 
Mr. Collins: As. Colonel Stokes says, it leaves out aH of 
the elements of murder in anv form. 
The Court : I will give No. 7. 
Mr. Collins: Further, there is no evidence to support that 
instruction-that she sat in the car and a1·med herself-at 
all. There is no evidence to that at all. 
We except to the Court 'R ruling-. 
page 220 ~ INSTRUCTION NO. 9--GIVEN. 
The Court further instructs the ,J urv that circumstantial 
evidence is legal and competent in criminal cases, and if it is 
of such a character as to exclude ~very reasonable hypothesis, 
other than that the defendant is guilty, it is entitled to the 
same weight as direct testimony. 
Colonel Stokes : This i8, I. preRurne: not a rircumshmtial 
evidence case. If tlie, dying- declarations arc evidence. in this · 
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case, the same as if the witness was testifying on the stand, 
that that would be his testimony. 
( Argument omitted.) 
The Court: I will g·ive No. 9. 
Colonel Stokes : ,v e except. 
J)age 221 } INSTRUCTION NO. A-GIVEN. 
The Coud instructg· fue jury that the law presumes Rose 
A. Batten to be innocent until she is proven guilty beyond. 
a reasonable doubt and this presumption continues through-
out this trial and applies at every stage thereof; and if;' after 
]1earing all of the evidence in this case and construing and 
applying the law as given by the court, there is in the minds 
of the jury any reasonable doubt of the g11ilt of the accused, 
the law makes it. their duty to acquit her; and that mere 
suspicion or probability of her guilt, however strong, is not 
sufficient to warrant her conYiction., but her g-µ.ilt must be 
proved beyond a reasonable doubt; and this degree of proof 
by the Commonwealth is necessary as to every essential fact 
, required to establish the guilt of the accused. 
(No objection.) 
})age 222 } INSTRUCTION NO. B-GIVEN . 
. The Court further instructs the jury that accidental killing 
is not such a matter of defense as throws upon the defend-
.ant, Rose A. Batten, the burden of proving· it by a preponder-
ance of the evidence, but that it is the duty of the Common-
wealth to prove in this case that she killed M. P. Ander8on 
intentionally or wilfully; and if the eyidence in this case given 
.altogether raises in the minds of the jury a reasonable doubt. 
ns to whether she killed Anderson intentionally or accident-
ally, then they should resolve such doubt in favor of the de-. 
, f endant and find her not guilty. 
. Mr. Goodwin: I object to B as a misstatement of the law. 
The Court: I believe I will ha,1e to give B. I helieve they 
' a re en titled to it. 
page 223 } INSTRUCTION NO. C-GIVEN. 
The Court instructs the jury that they are the sole judg·es. 
of the weig·ht of the testimony of any witness who has testi ... 
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:fied before them in this case, and that in ascertaining such 
weight,: they have the right to take into consideration the 
credibility of such witness, as disclosed from his evidence,. 
his or her manner of testifying and demeanor upon the wit-
ness stand, and his or her interest, if any, in the result of 
the case. And if the jury believe that any witness has know-
ingly and intentionally testified falsely as to any matel'iaJ. 
fact, they have the right to disregard all the testill}ony of 
such witness, or to give it, 01• any pait thereof, such weight 
· only as the· same, in their opinion, may be entitled to .. 
(No objection.) 
page 224 ~ INS~'UCTION NO. E---GIVF1N. 
The Court instructs the jttry that it is not sufficient that 
the evidenc~ in this case creates a suspicion or probability 
of guilt on the part of the accused; noi· can the guilt of the. 
accused be inferred because the facts proven are consi~tent 
with her guilt. To justify a verdict of g·uilty in this case,. 
- the evidence must not only be inconsistent with the prisoner's: 
innocence, but it must he .of such a character aA to exclude-
every reasonable hypothesis sa\re that of guilt. 
(No objection.) 
page 225 ~ INSTRUCTION NO. H--GIVEN. 
The Court insttucts the jury that if they believe from the 
evidence that the defendant, Rose A. Batt,m, gave the de-
ceased i·eason to believe that she intended bretiking off their 
i•elationsbip, and that they bad been drinking together, and 
that the deceased cursed and threatened her and drew a gun 
· on her, and there wa~ a scuffle over the gt'tn and in this 
scuffle the deceased was shot, then they must Jind the def end-
ant not guilty, even thoug·I1 they may believe that the de-
ceased had no intention of using the gun. , 
Mr. Goodwin: H is a reiteration of G and I object to it 
fo1,.. that reason~ 
i'he Court : Y e.s, this is repetition. 
Colonel Stokes: It brings in the idea of drinking·. 
The Court: W e_ll, that leaves you out then. I don't think 
it bring·s in the drinking because the drinking doesn't apply 
'to it. 
Mr. Collins: This is just, in a short wav, a binding instruc-
tion on our theory of the case. · 
Rose Batten v. Commonwealth of Virginia. 149 
The Court: You do not want G? 
· Mr. Collins: Yes, we want G. 
page 226 ~ The Court: I am not going to give both of 
them. Your word ''drinking'' in there does noi , 
have anything to do with that instruction. It is just som~-
thing else added in there that isn't in G. 
Colonel Stokes: or· course, we bave a riglit to argne the 
condition of theM people. . . · 
The Court: It is brought out in the evidence that they 
were drinking. 
Mr. Collins: All rig·ht, the last instruction brings in the 
theory of the case that even thoug·h the deceased had no in- , 
tention of using the guu, she still-
The Court: Do You want to withdraw G or do von want· 
to withdraw Hand give G·f · • 
Mr. Collins: No, sir, we don't want you to refuse either. 
The Court : Between the two which do yon pref er I refuse, 
Colonel Stokes: I t11ink H is tl1e· better one. 
The Court: All right, I will give H and refuse G. 
(Mr. Collins: ,Ve wan1 to excE~pt to the ruling of the Conr·'t 
in refusing Instruction G bcc~use it sets up the theory of the 
defense.) 
page 227 ~ INSTRUCTION NO. I-GIVEN. 
The Court instructs the jury that unless they believe from 
the evidence beyond a remmnabie doubt, that the acen~ed, 
Rose A. Batte 11, wil1 ully and intentionally, and. with ma:fice, 
shot the deceased, Anderson, then the accused cannot be fot111d 
guilty of mnrder. 
(Objection.) 
~age 227a ~ The. following· instructions were RRFUSE]1) 
for the Commonwealth and De.f eudant re spec:-
tively: 
pJge 228 r (Note: Jn~tr1:1ctions No. 8 and No. 11, offered 
by the Commonwealth, were refu!ed by the- Ccmrt 
They were not found with the other instructions.) 
page 229 r INSTRUCTION NO. IO-REFUSED. 
The Cou:rt instructs the jui:-y, as a matter· of' law, tltat in 
considering the ease the jury ~re not to go beyond the evi--
dence to hunt up doubts, nor must they entertain such doubts 
150 Supreme Uourt of A.pj>eals of Virginia 
as are merely chimerical or conjectural. A doubt, to justify 
an acquittal, must be reasonable doubt, and it must arise fron~ 
a candid and impartial investigation of all tl1e evidence iu 
the case, and unless it is such that, were the same kind of 
doubt interposed in the graver transactions of life, it would 
cause a reasonable and prudent man to hesitate an~l pause, it 
is insufficient to authorize a verdict of not guilty. If, after 
considering all the evidence, you can say that you h~ve an 
abiding conviction of the truth of the- charge., you are satis-
fied beyond a reasonahlc doubt. 
(No objec,tion.) 
page .230 ~ INSTRUCTION NO. n--REFUSED. 
The Court instructs the jury that every fact necessary to 
constitute the offense charged must be proven beyond a rea-
sonable doubt, and that if there is a reasonabl~ do:ubt as to 
any such fact, they shall acquit; fhat the r~sult of the evi-
dence must be to exclude every reasonable hypothesis of in-
nocence and be consistent with the guilt of the accused; that 
the jury is not at lib~rty to guess, nnd where a faet is really 
susceptible to two interpretations, one of which is consisteHt 
with the innocence of the accu~ed, t.bey cannot m·hitrarily 
adopt that interpretation which incriminates her. 
Mr. Goodwin : I think that orie is covered bv A. 
The Court: · I think the two a re verv much alike. 
Colonel Stokes: Tliev are alike b1it thev have a distinc-
tion. · ·" 
· The Court: The only distinction is this: when you get down 
to about the fourth line, where a fact is really susceptible of 
two interpretations, one of whfoh is consistent with tlie in-
nocence of the accused, then they shall arbitrarily adopt that 
that interpretation. 
Colonel Stokes: That's right. Still, if Your 
page ·231 ~ Honor please, the way I view tl10se things, you 
have different, clm;e phaseR. You can't get them 
aU together in one instruction. You don't want to make an 
instruction complicated so that you can't understand it and 
. yet·she is entitled to these yarious phases of the law and be 
instructed in her behalf. 
The Court: I don't want too many instructions on what 
the Commonwealth has to prove. You are entitled to one 
but when you get more than one, the Court of Appeals says 
you should Ilot reemphasize tlmt all of the ti.me. Let me see 
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wbat No. E is. If you give E, I don't think you ought to give 
D, or if you give. D, I don't think you ought to give E. 
(Discussion off the record.) 
The Court: Refused. 
Colonel Stokes : Exception. 
page 232 } INSTRUCTION NO. F-REFUSED. 
The court instructs the jury that the law ·presumes every 
person charged with a crime to· be innocent tintil the Com.:. 
monwealth has established his or her guilt by evidence so· 
strong, so clear, so conclusive, that there is left in the minds· 
of the jury no· reaspnable doubt of her guilt. This pre-.'· 
sumption is an abiding presumption, and goes with the ac-· 
-cused throughout the entire case and applies at every stage 
thel'.eof. And in this connection the jury is instructed that 
it is never sufficient that the accused, upon speculation, theory, 
or conjecture, may be guilty; or that l>y a preponderance of 
the testimony her guilt is more probable than her innocence; 
for, until her bruilt has been proved beyond all reasonable 
doubt in the precise and narrow terms, as charged in the in-
dictment, the presumption of innocence stil~ applies and they 
must acquit her. 
The Court : I am going to ref us~ F because it is covered 
by A. 
Colonel Stokes: ·We except to the Court's ruling in refusing . 
Jnstructiou F on the ground that it ·covers the defense theory 
of t4e case and the points set out in that instruc-
}Jage 2~3 } tion are not properly brought out in other in-
structions and could not be brought out by elimi-
11a ting portions of the instruction covered by previous instruc-
tions. 
·page 234 } INSTRUCTION NO. G-REFUSED. 
The court instructs the jury that if they believe from the 
evidence in this case that the deceased, Anderson, cursed and 
threatened the accused, and at the same time, or shortly there-
after, drew a g·un, and the accused attempted to grab the gun, 
.and in the scuffle over the gun the deceased was shot and· 
later died from the wound, then the accused is not criminally 
1·esponsible and they must find the accuse.d, Rose A. Batten, 
not guilty. 
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(Note: This Instruction· discussed under Instruction H,. 
R., 225-6.) 
· Mr. Collins: We want to except to the ruling of the Court 
in refusing Instruction G because it sets up the theory of 
the defense.) 
page 235 ~ AFTERNOON SESSION .. 
(The trial.was resumed at 1 :55 p. m.) 
(Note~ Thejury, having been instructed by the Court, ancl 
having bear.d,~atguments of counsel, retired to the jury room 
and after due deliberation retnr~ed their verdict :finding the 
defendant guilty of voluntary manslaughter and fixed her 
punishment at five years in the penitentiary.. ·whereupon, 
the following. motion was made : ) 
Colonel Stokes : If the Court pleases, we desire to move the 
Court to set aside the verdict as contrary to law and as con-
trary to the evidence, and as contrary to the law and evidence~ 
I think that motion cove1~ all that is necessary. Of course,. 
Your Honor has heard the case. I think the verdict said that 
they found her guilty of voluntary manslaughter. 
T'he Court: That's right. 
Colonel Stokes : It couldn't possibly be, under this evi-
. dence.. It couldn't possibly be. It doesn't fit that offense. 
as I understand the law and the evidence, at all. That o:ffensc-
doesn't fit. We would not go into ·any extended argument this. 
late in the afternoon l>eeause Your Honor ha-s heard the case 
and we will have to argue it,. but we are sincere in thinking 
that verdict is not :responsive to the Court's in-
page. 236 ~ strucfams or to the evidence and we ask the Con rt 
to se-t it. aside on those: gro·uncls. 
The Qou.rt: You do not. wish to argue it any fnrtherf 
Colonel Stokes: We would like to have a time to argue iL 
The Court: How about next Thursday? · j 
, Colonel Stokes:: That would suit us fine. Would that be 
hereY 
, The Court :. Yes,. here. 
Colonel Stokes; All right, sir ..
The· Court-:. 1 :00 €> 'elo·ek,, ·next Thursday, here. Is that all 
right, Mr. Goodwin t 
Mr. Goodwm: Yes,.sir .. 
The- Court : All 11ight. Court is ad:jmnmed until Thursday, 
JuJJ.e 17. 
(The trial of thi~ case was concluded at 5 :46 p. m.J 
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p·age 237 ~ RECORD. 
Virginia: 
Pleas before the Circuit Court of the City of Clifton 
Forge, at the Courthouse ther~of on Wednesday, Novefu:. 
ber 24, 1948. · 
Commonwealth 
v. 
Rose Batten. 
INDICTMENT.FOR A FELONY. 
Be it re:u:iembered, that heretofore, to-wit: At a Circuit 
Court held for the City of Clifton Forge, Virginia, at t1ie 
courthouse thereof on Monday, the 2nd day of F~bruary, 
1948. 
FINDING OF INDICTMENT. 
Seven Persons of this City having been selected and sum"-
moned according to law, the following seven being examined 
under oath by the Court were found free from exception and 
duly qualified to serve as .Grand Jurors, to-wit: H. R. Lar-. 
rick, W. ·T. Wade, Jr., C. H. Lawler, J. B. Goodwin, L. C. 
McGuire, L. C. Foster and J. ,v. Hatch; (L. C. McGuire chosen · · 
and selected foreman by the Court) who being a regular 
Grand Jury of Inquest cmpanµelled and sworn for the body 
of the City of Clifton Forge, Virginia, after receiving their 
charge, retired from the bar to consider of their present.:. 
ments, and after some time returned into court and presente~ 
the foil owing bill of Indictment: Commonwealth v. Rose Bat-
ten, An Indictment for a felony,. is a true Bill, L. C. McGuire, 
B,oreman and "the Grand Jury having no further business are 
discharged. 
page 238 ~ The Indictment ref erred to in the foregoing 
order· and the endorsement thereon are as fol-
lows: 
I~DICTMENT. 
Commonwealth of Virginia, 
City of Clifton Forge, to-wit: 
.., 
I. i •: 
1S4 ~upreme Courti: qt ,~ppeals ,of Virgima 
· In the Circuit Court for said City. 
· The Grand Jurors of the Commonwealth of Virginia in 
and for the body of.. the City of Clifton Forge, and now at-
~nding the Circuit Court of said City, upon their oaths, pre-
sent that Rose Batten on the 9th day of November, 1947, in the 
said City of Clifton Forge, Virginia, did, about the hours 
of 8 :00 o'clock p. m. of that day, unlawfully, feloniously, wil-
fully, maliciously, deliberately, and of her malice aforethought, 
mak~ an assault in and upon the body of one Marion Piercy 
Anderson, and that the said Rose B~tten a ce~tain loaded 
gun then and, there had and held, and then and there. felon- -
iously, wilfully, and of her malice aforethought did discha1~ge 
and shoot off to, against and upon the said Marion Piercy 
Anderson twice and that the said Rose Batten, with the 
bullets discharged from said gun, then and. there feloniously; 
wilfully and of her malice afor~thought did strike, penetrate 
and wound the said Marion Piercy Anderson in and upon 
the breast and abdomen of him the said Marion Piercv An-
derson one or more mortal wound or wounds· the said ~iarion 
Piercy Anderson from the said 9th day of November, 1947, 
. until the 15th day of November, 1947, in the City aforesaid 
did languish and languishing did live; on which 
page 239 ~ said 15th. day of November, 1947, the said 1\farion 
Piercy Anderson in the said City aforesaid of the 
said mortal wound or wounds did die, against the peace and 
dignity of the Commonwealth. 
ENDORSEMENT . 
. Commonwealth 
v. 
Rose Batten. 
Witnesses: 
R. F. Craft, 
W. E. Lambert, 
M. D. Gibson. 
An Indictment for a Felony is a true bill. 
L. C. McGUIRE, Foreman . 
. ~ta Circuit Court of Law for the City of Clifton Forge, Vir--
g1ma, at the Court house thereof on Friday, June 11th, in 
Ro'Se Batten v. ·Oommonw~alth ·of Vil'glnia. 1.55 
the year of our Lord, one thousand, nine hun,dred and forty-
eight an~ in the one hundred and seventy-second year of the 
Commomvealth. 
Present: Honor.able Earl L. Abbott, Judge of said Court. 
.ARRAIGNMENT, EMP ANNELLING JURY,. ETC. 
. I 
Commonwealth 
v. 
Rose Batten. 
(UPON AN INDICTMENT FOR A FELONY-CASE NO .. 
21. 
This day came the attorney prosecuting on behalf of the 
Commonwealth and came also the defendant, Rose Batten, 
pursuant to her recognizance heretofore entered into and 
being arraigned upon an .indictment for a felony heretofore· 
found against her, tendered in person her plea of not guilty 
as charged in the indictment and the defendant for her trial 
putteth herself upon the Country. And there-
page ,240 ~ upon came a jui·y of the .following persons, to-. 
wit: E. H. Jack, C. W. McGhee, ferry P. John-
son, 0. J. Nicely, Paul Bodkin, George C. Hill, Vv. C.-WQn-
gert, W. B. Huddlestun, C. T. Hoylman, Aubrey Dean, W.W. 
Pugh, G. P. Bistline, J. W. Mansfield, G. G . .Agnor, J. H •. · 
Humphries, L. G. Stanley, H. W. Harrah, E. W. Broughman, 
Jas. Downey and E. E. Bradley, Jr., who were summoned 
.and tried as the law directs and being found free from ex-
-ceptions and otherwise qualified . to· serve as jurors for the 
trial of this case, from which panel the attorney for Common-
wealth and the· .Attorney for the defendant each alternately 
struck four, leaving as the jury for the trial of this case, the 
following persons, to-wit: E. H. Jack; C. W. McGhee, Paul 
Bodkin, Geo. C. Hill, W. B. Huddlestun, C. T. Hoylman, 
Aubrey Dean, ,v. W. Pugh, G. G. Agnor, J. H. Humphries, 
H. W. Harrah and E. E. Bradley, Jr., who were sworn the 
truth of and upon the premises to speak and a true verdict 
render according to the evidence. And having heard the evi:- · 
deuce in part, but not having time to get through, the jury 
are adjourned over until tomorrow morning·, June 12th, 1948, 
at 9 :30 o'clock a. m. 
156 Supreme C'ourt .. of' ·Appeals of Virginia 
.And at another day, to-wit: 
At a Circuit Court of Law for the City of Clifton Forge,. 
Virginia, at the Courthouse thereof on Sat~rday, June 12th, 
in the year of our Lord, one thousand, mne hundred and 
forty-eight and in the one hundred and seventy-second year 
of the Commonwealth. 
Present: Ho11ottible Earl L. Abbott, Judge of said Court .. 
page 241 } 
Commonwealth 
v. 
Rose Batten. 
VERDICT OF THE JURY. 
(UPON AN INDICTMENT FOR A FELONY-
CASE NO. 21.) 
This day came again the attorney prosecuting on behalf of 
the Commonwealth and the accused came also pursuant to 
her recognizance heretofore entered into, and the jury ad-
journed over on yesterday, met in Court pursuant to their 
adjournment and having heard the evidence in full and re-
ceived their-instructions of the Court and argument of coun-
sel, the jury retired from the bar to consult of their verdict ancl 
after some time returned into court with a verdict which is 
in the words and figures, following to-wit: "We, the jury 
in the case of the Commqmvealth of Virginia v. Mrs. Rose. 
Batten, find the Defendant guilty of the charge of voluntai-y 
· manslaughter and do fix her puni~hment at Five (5) years in 
the Penitentiary.'' Signed G. G. Agnor, Foreman. And the 
Jury are discharged. Thereupon the defendant by counsel 
moved the Court to set aside the ver~ct · of the jury as being 
·contrary to the l~w, contrary to the evidence and contrary 
to the law and the evidence, and without sufficient evidence 
,to sustain it, the Court ordered said motion docketed and set 
June 17th, 1948, at one o'clock p. m. to hear said motion. 
And at another day, to-wit·: 
At a Circuit Court of Law for tbe City of Clifton Forge, 
Virginia, at the Courthouse thereof on Thursday, June 11th,. 
in the year of our Lord, one thousand, nine hundred.- and forty-
eight and in the one hundred and seventy-second year of the 
Commonwealth. 
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Present: Honorable Earl L. Abott, Judge of said Court. 
page· 242 ~ Commonwealth 
v. 
Rose Batten. 
(UPON AN INDICTMENT FOR A FELONY-
CASE NO. 21.) 
- This day came again the Attorney for the Qommonwea1th 
and came also the defendant pursuant to her recognizance, 
upon the motion of the .defendant made at a former day 
of this term, and set this date for hearing to set aside the 
verdict of the jury for the reasons heretofore assigned; where-
upon the defendant, by and through her counsel, moved the 
court to continue the hearing on said motion until the tran-
script of .the evidence could be written up fl:lld presented to 
the Court for consideration. There being no objection on 
behalf of the Commonwealth, it is ordered that the said motion 
be and the same is hereby continued until the next term of 
this court, at which time a date would be assigned for said 
motion to be heard, and pending a decision hereunder the 
bond of the defendant shall continue in full force and effect. 
Aud at another day, to-wit: 
At a Circuit Court of Law for the City of Clifton Forge~ 
Virginia at the Courthouse thereof on Wednesday, Novem7 
her 24th, in the year of om· Lord, one thousand, nine hundred 
and forty-eight, and in the one hundred and seventy-third 
year of the Commonwealth. · 
Present: Honorable Earl L. Abbott, Judge of said Court. 
Commonwealth 
v. 
Rose Batten. 
(UPON AN INDICT:\IENT FOR A FELONY-
CASE NO. 21.) 
page 243 ~ JUDGMENT OF THE COURT. 
This day came again the ... i\.ttorney for the Commonwealth 
and came also the defendant pursuant to her recognizance 
158 . Supre:qie Uourt of· Appeals of Virginia 
heretofor~ ~ntered into and. the court having considered her 
motion to set aside the verdict of the jury for reasons here-
tofore assigned, dot~ overrule said motion to which action 
of the court the defendant then and there excepted; there-
upon the def end ant moved the court to suspend said sentence 
and place her on probation which motion the court doth over· 
rule. It is, therefore, the judgment of this court that the de-. 
fondant be and she hereby is sentenced to five (5) years in the 
State Penitentiary and the Commonwealth shall have and re-
cover of the defendant her costs in this behalf e~pended. 
The defendant having indicated to the court her intention 
to apply to the Supreme Court of Appeals of Virginia for a 
writ of error to the judgment of this court, on her motion, 
it is ordered that execution hereunder be suspended for a 
period of 60 days from this elate upon the defendant applying· 
to this court within said time for a Bill of Exceptions. And 
the bond of the defendant, together with the surety thereon, 
is hereby continued in full force and effect until the final 
qisposition of this case. 
page 244 ~ I, Earl L. Abbott; Judge of the Circuit Court for 
the City of Clifton Forge, in the State of Virginia, 
who presided over the foregoing trial, do hereby certify that 
the foregoing is a true and. correct stenographic report of 
all the testimony which was introduced, instructions given and 
refused and other incidents of the trial therein including al1 
objections made by the defendant and all rulings of the Colll·t 
thereon and exceptions thereto in the case of the Common-
wealth of Virginia v. Rose Batteu, defendant tried in the Cir-
cuit Court for the City of Clifton Forge, Virginia, on N ovem-
ber 24th, 1948; and I further certify that the attorney for the 
Cormnonwealth of the City of ·Clifton Forge, Virginia, hacl ~ 
reasonable notice of the time and place when this report 
of the testimony and instructions given and refosed and othe1· 
incidents of said trial would be tendered .and presented to 
tl,te undersigned on pocernber 20, 1948, at the Courthouse of 
the City of Clifton Forge, Virginia, pursuant to the aforesaid 
notice to the Attornev for the Commonwealth. 
Given under my hand this 31st day of December, 1948. 
EARL L. ABBOTT, 
Judge of the Circuit Court of the Citv of 
Clifton Forge, Va- "' 
I, Carter B. Gallagher, Clerk of the Circuit Court of the 
City of Clifton Forge, Virginia, hereby certify that the fore-
• I 
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going transcript of proceedings in the case of Com-
page 245 ~ mouwealth v. Rose Batten was delivered to me_ by. 
Hon. Earl L. Abbott, Judge on 31st day of 
December, 1948. 
Given under my hand 31st day of December, 1948. 
State of Virginia: 
CARTER B. GALLAGHER, 
Clerk, Circuit Court, City of Clifton 
Forge, Virginia. 
AUTHFJNTICATION. 
City of Clifton Forge, to-wit: 
I, Carter B. Gallagher, Clerk of the Circuit Court of the 
City of Clifton Forge in the State of Virginia, do hereby cer-
tify that the foregoing is a true and complete hanscript of 
the vroceedings of the Cause therein named, as the same ap-
pears on record and file in my office, and that said transcript 
has been made for the def cndant after due notice from it, 
to the Attornev for the Commonwealth. 
"\Vitness my irnnd this 31st day of December, 1948. 
CARTER B. GALLAGHER, 
· Clerk, Circuit Court, City of Clifton 
Forge, .Virginia. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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